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x\  S  the  Atithor  of  rhe  fallowing  Eflay,  has  m 

^fomc  fort  pledged  himfelf  to  the  Profeffion,  for 
the  produftion  of  a  treatife  upon  the  Conftitution 
and  ConftruSion  of  Devifes ;  he  might  poffibly,  if 
he  were  not  to  explain  the  occafion  of  bringing 
the  following  traft  forward  at  this  period,  be  con- 
lidered  as  having  abandoned  his  former  defign,  as  a 
tafk^  the  profecution  of  which,  he  found  too  ardu- 
ous for  him  to  accomplilh :  but  that  is  far  from 
being  his  iritention.  That  objedl  is  a  favourite 
one,  and  the  difficulties  be  has  already  combatted, 
and  thofe  he  ftill  cxpC(5ts  to  nrieet  with  in  the  exe- 
cution, ferve  Only  as  ft:imul;itives  to  additional 
attention  and  application.  Whatever  labor  may  Oc- 
cur in  wading  through  the  almoft  infinite  variety 
of  matter,  which  it  is  neceflary  to  confider  in  order 
to  accomplilh  an  objefl  fo  extenfive,  as  that  of  re- 
conciling the  various  particular  inftances  that  tbc 
Jaw  of  devifes  has  furnifhed,  by  tracing  them  up 
to  thefr  immediate  principles,  and  again,  by  pur- 
fuing  thofe  principles  to  the  primary  and  ■  funda- 

a  mental 


ii  PREPACK 

mental  rules  from  which  they  emanate,  the  variety 
of  knowledge  thatfuch  a  purfu it  offers,  will  make 
ample  amends  to  a  perfevcring  and  inquifitive 
mind ;  the  author  therefore,  does  not  mean  to  give 
up  that  undertaking,  nor  to  delay  the  accomplifli- 
ment  of  it  for  a  longer  period  than  the  cxtenfivc* 
nefs  and  importance  of  the  fubjed  renders  abfolute- 
ly  neceffary. 

Among  other  materials,  that  were  to  be  looked, 
into,  in  the  confideration  of  the  law  of  devifes^ 
thofe  that  furniftied  information  refpefting  powers, 
prefentcd  themfclves,  as  forming  a  very  import- 
ant and  extenfive  fource  of  informatibn  :  and  the 
author,  inpurfuinghis  inquiries,  and  arranging  his 
matter  on  that  branch  of  the  fubjeft,  found,  that  to 
do  it  juftice,  it  could  not  be  comprifed  in  a  treatife 
in  which  it  was  only  to  form  a  fecondary  obje<9:  of 
enquiry ;  he  therefore  chofe  to  purfue  this  branch 
of  legal  learning  through  its  various  and  com- 
plicated heads,  before  he  compleated  the  more 
extenlive  plan  on  which  he  at  firft  fct  out.  By  this 
means,  he  flattered  himfelf,  that  he  fhould  efcape 
from  the  cenfure  of  being  dilatory  in  performing 
his  promifes,  and  alfo,  gain  time  and  opportunity 
for  a  revifion,  and  more  full  confideration  of  the 
materials,  which  he  had  already  coUedted,  and  ar- 
ranged on  the  fubjeftof  devifes  in  general. 

Having  thus  far  explained  the  motives  which 
have  brought  forward  the  prefcnt  pubUcation,  in 

lieu 
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lieu  of  that  prcvioufly  promifed,  it  will  not,  he 
trufts>  be  deemed  impertinent  in  him,  to  ftatc  the 
nature  and  extent  of  the  following  treatife. 

In  its  nature,  it  i%  no  more  than  a  compilation 
of  die  defultory  and  loo(e  materials,  refpeding 
powers  (which  are  to  be  found  in  our  abridgments 
and  books,  without  reference  to  principles,  with- 
out method,  and  without  fyftem),  under  particu- 
lar heads,  with  fuch  obfervations  as  may  conduce 
to  the  bringing  the  law  on  that  fubjedb  into  one 
point  of  view,  by  a  fyftematical  arrangement  of  the 
learning  to  be  found  refpefting  it. 

In  extent,  lingoes  no  further  than  the  coTifidera« 
tion  of  the  nattire,  origin,  and  properties  of  powers, 
and  the  manner  of  carrying  them  intoeffedl,  which 
involves  in  it  the  fubjeft  of  their  legal  and  equi- 
table executions.  Of  the  conftrudion  of  the  words, 
conllituting  powers,  little  or  nothing  is  here  of* 
fered,  becaufe  the  rules  of  conftru6tion,  applicable 
to  powers,  are  to  be  found  in  thofe  authors  who 
have  already  treated  on  thc'fubjeft  of  ufcs. 

Rules  of  conftrudion,  as  applied  to  expounding 
inftruments  in  writing,  are  a  branch  of  the  law  of 
evidence,  being  modes  adopted  for  regulating  the 
courfc  of  inquiry,  to  afcertain  the  fad  of  what 
was  the  intent  of  the  parties  to  a  written  inlttu* 
ment,  at  the  time  of  making  it,  in  that  manner 
which  feems  belt  adapted  for  coming  at  the  truth 
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refpcdling  it.  And  the  firft  principle  of  evidence 
being,  that  no  evidence  ftall  be  received,  but  that 
which  is  in  itfelf  the  bcft  that  can  be  procuted  re- 
fpefting  the  fubjeft  to  which  it  is  to  be  applied,  it 
follows,  that  the  grand  fundanneiital  rule  of  con- 
ftruftion  is,  that  every  inftftiment  Ihall  fpcak  tor 
itfelf,  and  not  be  explained  by  parol  evidence  i  foir, 
as  every  inftrument  ftrrnilhes  in  itfelf  writtcfn  evi- 
dence of  the  intent  of  the  parties  in  making  it,  to 
admit  it  to  be  explained  by  parol  evidence,  would 
be  to  fuffer  the  ftronger  evidence  to  be  controukd 
by  the  weaker,  becaufe,  mere  verbal  teftinfiony  is 
liable  to  mifreprcfetitation,  either  by  addition  to, 
or  fubtraflion  from  what  a6tually  exifted,  whereas 
writing  is  in  no  fort  fubjeft  to  that  inconvenience. 

Every  inflrument,  thcrtfore,  may  be  confidered 
asfarniftiing  in  itfelf  the  beft  evidence  of  the  in- 
tent of  the  parties  to  it.  This  evidence  is  either 
poCtive  or  prefumptive,  according  to  the  manner 
of  wording  the  claufes  of  any  particular  inflru- 
ment. If  the  maker  of  an  inftrument  convey 
his  intention  in  plain  unequivocal  language,  that 
language,  of  courfe,  furniflies  pofitive  evidence  of 
his  intent,  bccaufe  every  manmuft  beprefumed  to 
have  intended  to  have  done  that,  which,  in  exprefs 
terms,  he  has  adtually  done.  This  is  a  neceflary 
confequence  of  the  theory  6(  language.  Language 
confiding  of  certain  articulate  founds,  by  the  com- 
mon confent  of  mankind,  who  ufe  them,  not  upon 
the  account  of  any  natural  connedion  between 
.    a  articulate 
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i^tlculate  ibuiids  and  certain  Ideas,  but  ariilrarsfyj 
and  hy  voluniary  impofiHom,  made  JlxeJ  figns  of 
certain  ideas.  Thefe  founds  it  is  the  objeft  of  the 
fbaraifers  made  ule  of  in  written  inflruments  to 
reprefent.  It  follows,  therefore,  of  courfe,  that 
every  man,  exprelfing  in  writing  thefe  ibiuids  by 
the  chara&ers  that  reprefent  them,  muft  be  con* 
fidered  as  meaning  to  oqnvey  thereby  to  his  reader, 
who  is  to  decypher  chofe  characters,  the  ideas 
which  ttiofe  founds  that  are  reprefented  by  tka(e 
charaders  import,  or  ar&fi^^ed  figns  of  ^  for,  it  is 
with  this  view  comnnon  ufage,  by  a  tack  confent, 
appropriates  cerhm  founds  to  artaih  ideas  in  all 
languages,  and  thereby  limits  the  fignification  of 
«ach  found :  As,  othcrwife  the  grand  objed  of 
language,  which  is  the  ready  and  accurate  com- 
munication  of  ideas  from  man  to  man,  would  nbt 
be  efFefted,  becaufe,  unlefs  a  man's  words^  either 
^oken  or  reprefented  by  written  chardfters,  excite 
the  /am  idea  in  the  bearer  or  reader^  which  he 
makes  them  ftand  for  in  fpeaking  or  writing,  he 
cannot  fpeak  or  write  intelligibly. 


In  all  cafes,  therefore,  where  the  partti^s  to  a 
written  inftrument  vrnkt  \x(t  f>t  cbaraS^srtiprt^ 
ttnimgjbttnds  or  words,  the  ideas  annexed  to  which 
afc  ckoTi  pofiffi;e'y  and  limited,  the  fixed  rule  of  con- 
ftru(Si6n  ts,  thatthofe  clear,  pofitive,  limited  founds 
or  words  (hall  be  taken  to  import  tboje  ideas  of 
which  they  2iXt  fixed  figns,  this  being  their  proper 
and  immediate  fignification.     For,  in  all  qucftions 
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of  conftruftion,  the  fingle  objcft  of  enquiry  Is, 
wbai  iiUas  the  fabricator  of  the  inftrument  intended 
to  convey  thereby,  in  order  to  carry  his  ideas  into 
effeft. 

Now,  as  we  can  only  come  at  what  a  man's 
ideas  are,  or  were,  at  the  time  of  his  exprefling 
them  either  in  writing  or  fpeech,  from  the  charac- 
ters or  words  that  he  has  made  ufe  of  to  convey 
thofe  ideas  to  us,  we  cannot  be  at  liberty  to  argue 
from  prefumptive  proofs,  that  a  man  intended  by 
his  words  or  characters,  to  convey  one  idea,  when 
the  words  or  characters,  which  he  has  himfelf  ufed, 
furnifh  pojitive  proof ^  that  ht  meant  to  convey  ano^ 
tber  idea  to  us,  by  his  having  aSually  conveyed-to 
us  that  other  idea  by  proper  yiorA%  or  charaftersj 
for,  if  we  were  fo  to  do,  we  Ihould  thereby  deftroy 
the  medium  of  intelligence  between  mankind, 
and  inftead  of  carrying  into  effedl  the  ideas  of  the 
fpeaker  or  writer,  fo  conveyed  to  us  by  their  proper 
figns,  carry  into  effedfc  our  own  ideas  arbitrarily 
annexed  to  figns  which  are  not  proper  reprcfenta- 
tives  of  them.  Therefore,  as,  where  on  an  indift- 
ment  of  one  for  a  robbery,  poGtivc  evidence  is 
produced,  that  the  perfon  .charged  went  out  with 
feveral  others,  with  an  intent  to  commit  a  robbery, 
and  that  they  attacked  a  (Iranger  upon  the  high- 
way, knocked  him  down,  and  forcibly  took  from 
him  his  money,  thofe  fadts,  conftituting  the  crime 
of  robbery,  fo  pofitively  proved,  cannot  be  con- 
troverted by  offering  te.ftimony,  that  he  who  is  the 
3  fubjeft 


P   R  E  F  A  C  £.  vii 

fubjeSb  of  the  criminal  charge,  and  "who,  with 
others,  committed  thofe  a£ts  of  violence,  was  a 
gentleman  of  independant  fortune,  unembarra^Ted 
circumftances,  acknowledged  integrity,  and  ex- 
emplary piety ;  fo,  in  like  manner,  where  a  deed 
furnifhes^^/w^  evidence,  by  being  conceived  in 
^/€ar  and  unequivocal  terms,  that  a  man  means  to 
do  fuch  and  fuch  ao  aft  thereby,  the  proof  that  it 
was  his  intent  to  do  that  ad  cannot  be  controverted^ 
by  proving  that  the  ad  he  has  attempted  to  effed, 
is  not  within  his  capacity  to  accomplifh,  and  that 
from  his  fituation  in  life,  the  circumftances  of  his 
family,  the  intereft  he  poffeflcd  in  the  fubjcd  on 
which  the  inftrument  is  to  operate,  or  other  cir- 
cumftantial  coofiderations,  he  could  not  mean  to 
do  what  his  words  or  phrafes  import  to  have  been 
kis  intention.  And,  as  in  the  former  cafe,  no 
circumftantial  evidence,^  hpwever  ftrong,  caa 
amount  to  froofy  that  the  ya£l  eftablilhed  by  pofi- 
tive  evidence  ibf  equal  credibility  did  not  exift;  in 
like  manner,  in  the  latter  cafe,  no  circumftantial 
evidence  arifing  ovt  of  the  inftrument,  can  con- 
ffOul  the  fofitive  evidence  that  the  inftrument  it/elf 
fumiihiis.  Indeed,  were  the  rule  of  conftrudion 
othcrwife,  k  oould  no  longer  be  properly  called  by 
that  nzmc^  It  might  with  morejuftice  be  called 
making  an  inftrument  than  expounding  \i  i  for,  if 
the  expounders  of  an  inftrument  were  at  liberty  to 
underftand  the  founds  reprefentcd  thereby,  to  zori" 
vt,^  different  ideas  from  thofe  which,  in  their  natural^ 
univerjally  received,    and    allowed  import,    they 
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figntfy^  it  would  he  mdde  by  the  expounders,  nof 
by  the  partiea  to  it*  The  ruk  of  coi)ftrvH9ri6n 
therefore  keeffe  pade  mih.  the  role  of  evidence, 
confidering  that  as  done,  which  the  inftrument 
imports,  and  pr<6ve^  pofitiyely  to  haye  been  done  y 
having  the  confideratidn  of  th|e  efficacy  of  the  in-- 
ftrurrient  out  of  the  queftfOn,  and  taking  it  for 
grantidy  that  th*  party  intended  to  do  ;what  he  hai 
done,  not  adverting  to  the  redfinahlemjs  or  unrea^ 
Jonahltftejs  of  his  intent^  or  to  his  capacity  of  eff^ft- 
ing  that  intent ;  for,  the  fre/uffiptim  that  he  ba^ 
miftakett  his  capacity  is  Jirangcr,  than  the  fnjumf^ 
ticHf  that,  dicing  what  he  has  pqfitivefy  and  in  exprefs 
terms  done,  he  has  done  that  which  he  did  not  in^ 
tend  to  dp*    • 

Rut,  if  a  deed  becODceived  in  language  thati^ 
anribiguoxis,  the  fouhds,  reprefented  by  the  charac- 
ters Ufedi  being  capable  of  e*pre(fing/w^<j/  ideas, 
the  evidence  of  the  intent  of  the  makers  of  the  in- 
ftrument,  inufing  thofe  foondsy  furriifbcd  thereby, 
would  be^»/yprefumptiveand  drcumftantial;  and 
the  conftr©£tion  to  be  givcft  to  the  word?  orphrafc? 
tjfcd  therein,  would  be  one  way  or  the  other,  ac^ 
tQrding  as  the  circumftances,  to  .be  colk^ed  fron) 
ihtface  of  the  deed,  furnifhed  arguinents  to  fhcvJt 
the  intention  of  the  m^aker  of  it,  to  have  been  to 
ufe  thofe  words  or  phrafcs  one  way  pr  the  other* 

Therefore,  as,  where  a  fadt  is  in  its  nature  ca- 
pable of  being  viewed  in  different  lights,  that  light 
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in  which  the  £ift  li  to  be  taken^  may  he  ai^ertain-p 
ed  bf  anjr  eridencc  tkst  furnifliffs  2t  prcfumption 
leitber  the  ooo  way  or  the  other.  As,  if  one  be 
charged  i^ith  the  crime  q£  (tea)ing>  and  evidence 
be  giveii,  that  the  peribn  charged  did  take  a  fword 
in  the  tttttt  privately  front  the  fide  of  the  profe* 
icucor>  th)s  eyidepce  would  furnilb  proof  of  ali  the 
pofitive  ideas  MCtSkry  to  w^ranc  a  coticlufion, 
that  this  was  a  ftealing;  ytt^  (be  9ft  would  be 
lequjvocal,  becai^fe &v^ty  afto(  takings  thing  froni 
another  prtvatefyi  ^  AOC  a  ^rkn$  1  for^  to  coi^ftirute 
the  crime  pf  dealing,  another  Idea,  in  ics  nature 
relative,  is  requifite,  namely,  that  the  private  tak- 
ing Was  with  an  intent  contrary  ta  the  mh  af  Uw, 
without  the  exiftence  of  which  intent,  the  private 
takingis/9^  crime. Thereforei  as,  whether  this  intent, 
contrary  to  law,  did  exift,  or  not,  ftands  indifferent 
upon  the  abftra(%  circumftances,  any  evidence  that 
ftirnifhes  a  ground  taprefu  me,  chat  the  party  tak-* 
ing»  did'  not  take  with  aii  intent  cOntrarv  to  Uw, 
wouki  be  rekrant  and  admifl^ble.  (n  fuch  cafe, 
then,  if  it  be  (hew|i»  that  the  perfori  from  whofc 
fide  it  waa  taketi  was  difturbed  in  hi$  mind,  air 
though  not  under  p^rfonai  conBfiement^  and,  that 
thf?  perlbn  whp  privately  tpok  the  fword  from  him| 
knew  his  infirnnityi  and  had  followed  him  with 
intent  to  get  the  fwprd  from  him,  and,  from  his 
general  charaftcr,  could  aftfrom  no  other  motive, 
than  that  of  preventing  mifchiefj  this  evidence 
would  defeat  the  charge,  becaufe  the  aft  being,  or> 
the   fa6ls    proved^    ambiguous,    affords    a  proper 

foundation 
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foundation  for  the  admiflion  jof  evidenbCi  whkh 
furniffaes  a  prefumption  the  one  way  or  the  other. 
So^  where  the  words,  in  which  an  inftruoient  is 
conceived,  are  of  fuch  a  nature  as  to  admit  of  an 
equivocal  ienfe,  and,  conjequently^,  to  -leave  the  in- 
tent doubtful^  there,  the  relative  fituation  of  the 
parties  to  the  deed,  the  objeA  with  a  view  to  eSe& 
which  it  was  made,  and  other  drcumftances  arifing 
in,  or  iflfuing  out  of  the  inftrument,  may  be  re- 
forted  to,. in  order  to  afcertain /r^m  thence,  in  what 
fenfe  fuch  equivocal  words  or  phrafes  were  meant 
to  be  ufed. 

Now,  to  apply  thefe  obfervations  to  the  fubje<% 
of  powers.  If  the  owner  of  an  eftate  convey  it  io 
truftees  upon  truft  to  certain  ufes,  and  referve  a 
fpecial  power  to  himfelf,  by  an  inftrument  in 
writing,  fealed  and  delivered  in  the  prefence  of 
three  witnefles,  to  revoke  thofe  ufes,  and  declare 
others*  And  he  al(b,  in  the  fame  inftrument,  by 
another  claufe  referve  to  himfelf  a  general  unlimit- 
ed power  of  alienation.  Although  thefe  powers 
are  contradid:ory  to  each  other;  for,  by  the  one, 
a  man  abfolutely  reftrains  himfelf  from  doing  any 
a&  to  affe£t  his  eftate,  but  in  fuch  and  fuch  a  pre- 
cife  manner;  and  by  the  other,  he  retains  to  him- 
felf an  abfolute  unlimited  power,  toafFedt  it  in  any 
way  that  the  law  will  permit  him  to  do  as  pro- 
prietary; however  oppofitcly  thefe  powers  operate  *, 

•  Vide  Fitzgerald  v.  Fauconberge^  infra,  283,  287. 

or 
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or  howfoever  unreafonable  fuch  a  conduft  feems 
to  be ;  yet,  as  the  owner  of  the  eftatc,  who  hzi 
an  abfolutely  property  in  it.  and  may  do  as  he 
pleafes  with  it,  has,  in  exprefs  terms,  made  fuch 
a  limitation,  and  his  words  poficively  cffc6t  that^ 
and,  thereby,  fhew  his  intent  that  fuch  limitation 
fhould  take  place;  the  law  will  fo  expound  tho 
deed  as  to  carry  that  intent,  being  plainly  and 
unequivocally  declared,  however*  ftrange  and  in- 
explicable it  may  be,  into  execution.  But,  if  the 
owner  of  an  cftate,  for  private  reafons,  thinks  proper 
ro  put  it  into  fuch  a  fituation  that  he  thereby 
leaves  himfelf  no  legal  right  to  difpofe  thereof, 
wnlefs  by  exaftly  purfuing  certain  forms  which  he 
thereby  prefcribes  to  himfelf;  and,  in  prefcribing 
thofe  forms,  he  makes  ufe  of  words  and  phrafes 
which  admit  of  an  equivocal  fenfe,  it  being  necef- 
fary  to  afcertain  how  the  fettlor  has  difpofed  of  it 
precifcly^  fome  conftruftion  muft  be  put  upon 
thefe  words.  In  order  then  to  be  enabled  to  con- 
ftrue  them,  we  muft  dive  into  what  was  his  intent 
as  to  the  form  he  meant  to  prefcribe  to  himfelf. 
We  can  have  no  evidence  of  that  intent,  but 
from  the  deed,  and  that  furnilhes  no  pdfitive 
evidence,  becaufe  it  is  conceived  in  equivocal 
||  terms.     We  muft  then  examine  into  what  fafts 

the  inftfUment  itfelf  furnilhes,  from  whence  we 
can  raife  a  prefumption,  that  thefe  equivocal  words 
were  intended  to  be  received  in  one  fenfe  in  pre- 
ference to  another.  In  fuch  cafe,  the  fafts  which 
fcem  to  be  dcducible  from  the   deed  arc  thefe, 

namely. 
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nsLxnelyj  that,  the  maker  of  the  deed  was  the  owner 
of  che  eftate;  that,  in  the  aft  he  wa$  about  when 
he  made  the  inftrument,  he  was  putting  himfelf 
ynder  redriftions  to  which  by  law  he  was  not  fub- 
jeft,  and|  confecj^uently,  curtailing  thofe  pow^r^ 
and  privileges  which  enfue  the  plenitude  of  owner-^ 
Hs^if.  Then,  ^s  the  di^ofuion  of  man  (gene- 
rally speaking)  is  rather  to  enlarge  his  capacity  of 
afting  with  refp«ft  to  his  property  than  to  narrow 
H,  the  fafts,  apparent  on  the  face  of  fuch  a  deed, 
furni(h  ftrong  prefumptive  evidence,  that  the 
^WK>€r  of  (he  eftate  did  not  in^rend  by  fuch  in&ni^ 
ment,  to  reftrain  himfelf  further  than  th^  words 
be  ufid,  impartidj^  when  taken  in  their  p arrowed, 
loofeft,  and  leaft  ftrick  fenfe.  Such  red  raining 
words  or  phrafes,  therefore,  whcfx,  ufed  by  the 
owner  of  an  eftatp,  confining  his  ownerihip  to  be; 
exercifed  only  thrpugh  the  medium  of  a  power^ 
ought  tp  receive  a  liberal  conftruftion,  and  fuch 
as  is  inoit  favourably  to  fuch  owner* 

Qo  the  other  hand,  if  the  owner  qf  an  cHatCit 
for  purpofes  of  his  Qwn^  enable  others,  ftrangers  to 
him,  to  cxcrcife  afts.  of  ownprftiip,  refpefting  hi^ 
eAatc,  but  in  authoriljng  them  fp  to  do,  hp  annexes 
certain  reftriftions  to  attend  the  execution  of  tbi^ 
delegated  authoiityi  and»  in  lirpiting  thofe  re- 
firidive  circum(lances,  rpakcs  ufe  of  equivocal  ot 
ambiguous  language,  which,  in  ope  fcnfe  thereof, 
will  operate  to  require  a  greater  degree  of  forma-* 
lity,  than  it  will  in  another  fenfe.    As  the  difpoiit 

tion 
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tion  of  mankind^  (generally  fpeaking)  is  to  ufe 
great  camion  in  permitting  others  to  exercrfc  ads 
of  ovmerfbip  over  their  eftates,  and  as  fuch  re- 
ftri6Hons  -arc  there  placed  with  a  view  to  proteft 
«Rd  take  car€  of  the  -owner,  or  his  repnefen tati vc 
entitled  to  the  eftatc  fubjcft  to  the  power,  fuch  a 
deed  fumilhes  fadte,  from  whence  prefumptivc 
evidence  may  he  deduced,  that  the  creator  of  the 
powrt"  fb  eircnmftanced,  intended  that  the  reftric- 
«ivc  words  there  wfcd  fliould  be  taken  in  their  moft 
efficacious  fcnfej  in  fuch  cafe,  therefore,  they 
ihould.  be  expounded  with  refpeft  to  the  donee, 
according  to  their  moft  enlarged  and  operative^m- 
port. 

Again,  if  a  lather  meaning  to  make  a  famtfy 
arrangement,  fettle  his  eftates  oh  bis  children  ia 
certain  proportions,  and  then  add  a  claufe  of  re* 
vocation,  by  which  he  vefts  an  abfolutc  power  in 
one  child,  at  his  will  and  pleafure,  to  revoke  thofe 
ufes,  and  to  limit  new  ufes  in  favour  of  any  perlbrt 
at  his  difcretion.  It  would  be  of  no  avail  for  the 
other  children  to  argue  againft  a  revocation  and 
new  limitation  made  by  fuch  child,  that  t'his  power 
was  unreaibnable.;  inconfiftcnt  with  their  father'-a 
primary  intention  *,  fubverfive  of  every  thing  pnc- 
vioufly  done  by  him ;  and  exprcfsiy  declared  co  he 
meant  by  the  deed,  when  xtftated  chat  it  was  done 
with  a  view  to  a  family  arrangement.  The  owner 
of  the  eftatc  has  fo  fettled  it,  and  his  aft  Cannot  be 
controverted. 

Bur, 
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But,  if  a  father,  intending  to  divide  his  property 
among  his  children,  arrange  rt  by  deed,  in  fuch 
and  fuch  a  manner,  and  then  add  a  claufe  of  revo- 
cation to  be  executed  by  one  xrhild,  which  ia  con- 
ceived in  fuch  terms  as  that  it  may  be  intended 
either  to  extend  over  the  whole  or  a  part  of  the  ' 
cftate  fettled ;  tbere^  the  relative  fituation  of  the 
creator  of  the  power,  the  objedt  of  the  deed,  and 
the  like  circumftances  may  all  be  taken  into  con- 
fideration,  and  afford  evidence,  that  the  words  in 
which  fuch  power  is  conceive;^,  ,wcre  intended  to 
be  taken  in  their  moft  narrow  and  lead  operative 
fcnfc. 

It,  may  here  be  obfcrved,  perhaps,  that,  in  order 
to  get  at  the  relative  fituation  of  the  parties,  or 
ilate  of  the  fubje6t  on  which  the  inftrument  is  to 
operate,  parol  evidence  muft  frequently  be  refort- 
ed  to ;  for,  it  may  happen,  that,  although  a  deed 
be  made  with  a  view  to  a  family  fcttlcment,  yei, 
it  may  not  be  expreffed  fo.  The  obfervation  is 
certainly  well  founded.  Then,  it  may  be  faid, 
that  there  are  cafes  in  which  parol  evidence  is 
admitted  to  explain  a  deed.  Where  then  is  the 
line  to  be  drawn  ?  The  anfwer  is  obvious.  All , 
rules  of  law  eftablifhed  for  particular  purpofes, 
muft,  in  the  application  of  them,  be  refered  to  the 
intent  and  ohjeS  of  their  inftitution  ;  And,  if  the 
mijchiefy  that  it  was  the  intent  of  any  particular 
rule  to  obviate,  or  the  oljeSl  which  it  was  the  intent 
of  a  particular  rule  to.  attain,  does  not  exift  in  the 

cafe« 
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cafe;  the  rule  docs  not  apply.  Now,  the  mifchief 
intended  to  be  obviated,  by  rejecting  parol  evi- 
dence relative  to  written  inftruments,  thereby  to 
explain  them,  is  the  danger  of  prevarication  and 
mifreprefentation ;  and  the  objeft  of  the  rule,  is, 
to  obtain  a  knowledge  of  the  intent  of  the  makers 
of  an  inftrument  in  that  manner,  which  feems 
moft  likely  to  lead  to  truth  refpcfting  it.  If,  then, 
the  ftate  o(  afa£l  eflential  to  be  known,  in  order 
truly  to  conftrue  a  deed,  but  which  cannot  be  af- 
certained,  but  by  evidence  dehors  the  deed,  be  of 
fuch  a  nature,  that  it  does  nof  admit  of  mifrepre- 
fentation or  prevarication  refpefting  it,  tbemi/cbief 
that  it  was  the  objeft  of  the  rule  to  obviate,  does 
not  exift.  To  prevent  the  evidence  of  the  ftate  of 
that  fa£t,  then  from  being  received  in  fuch  cafe, 
would  be  to  defeat  the  objeA  which  the  rule  was 
made  to  attain,  namely,  the  rendering  the  ave-* 
nues  to  truth  plain  and  clear;  for,  to  adopt  the 
rule  of  rejefting  parol  evidence  of  the  ftate  of  a 
faft,  material  to  be  known,  in  order  to  the  true 
conftruftion  of  a  written  inftrument,  but  not  at- 
iainabU  without  the  admiflion  of  that  evidence, 
when  the  admiflion  of  fuch  evidence  would  not  be 
attended  with  the  mifchief  that  it  was  the  objeft  of 
the  rule  to  obviate,  would  be  unneceffarily  to  ob« 
ftrud  thofe  paths  that  lead  to  truth,  and  to  leave 
that  to  cotqeRurty  which  is,  in  itfelf,  capable  of 
being  certainly  afcertained.  In  fuch  cafe,  there- 
fore, the  inftance  not  furnifhing  the  mifchief  which 

it  was  the  objedk  and  intent  of  the  rule  to  prevent, 

and 
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and  the  applkratian  of  the  rulej  in  tuch  caffe,  ttnci^ 
ing  to  defeat  the  end  by  the  tneansi  the  rule  ought 
not  to  be  applied  to  the  cafe ;  ^x  gratioy  if  the 
aticertaining  with  precifion  the  relation  m  liirhidi 
the  panties  in  an  inftrument  ftand  to  >each  other^ 
will  ftsrnifh  evidence  from  whence  we  may  deduce 
in  what  fenfe  equivocal  or  ambiguous  words^ufed 
therein,  are  to  be  taken,  and  that  cannot  be  alcer- 
tained  without  admitpng  parol  evidence,  the 
queftion  will  be,  whaher  the  admiflion  of  fuch 
cvidertce,  would  be  againft  the  rale,  that  parol 
evidence  Jhould  not  be  received  to  aid  in  the  conftruc^ 
tion  of  deeds  ? — The  anfwer  would  be,  that  it  would 
not,  Firft,  Becaufe  the  identical  faft,  refpefting 
which  the  evidence  is  to  be  given,  ftands  upon 
the  face  of  the  deed  ab  initio^  and  the  evidence  re- 
quired, only  goes  to  explain  the  precijeftaie  of  that 
faft,  in  order  from  thence  to  alfceftain  how  far  the 
ftate  of  that  faft  may  or  may  not  influence  the 
conftru(5tion.  Thus,  \(  A.  convey  a  certain  fub- 
jecl,  as  land  or  monej%  to  5.,  upon  trulV,  as  to  par- 
ticular parts  of  ir,  for  C,  D.,  and  £.,  and  A.  be 
the  father,  and  C,  D.,  and  JB.,  his  children ;  A. 
and  <7.  D.  and  £.,  ftand,  upon  the  face  of  that 
deed,  in  their  relative  fituations  to  each  other, 
although  the  precife  nature  of  that  relation 
18  not  expreffed  upon  the  face  of  the  deed. 
In  fuch  cafe,  therefore,  the*  parol  evidence  is  not 
reforted  to,  to  explain  the  cfFcft  of  the  words  of  the 
deed,  or  to  Ihcw  that  the  words  were  meant  to 
operate  one  way  or  another,  by  evidence  dehors 

the 
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di«  AttA,  but,  only,  id  IhcW  in  tvhat  capacity  or 
ttUAvc  frraatfoii,  ^.,  and  C  D.,  and  JE.  (land  upon 
l!hc  tnftrtimeftt,  in  drdei*,  ffom  thence,  to  afcer* 
taih  >«^hh  prtfcifton  ^hat  evidence  the  inftrumeM 
JtfeK;  «|P^  XStr/inrr  of  it,  docs  feally  furnifh,  as  to 
riie  intent  *nifh  which  equivocal  i6r  ambiguous 
words  were  ufed  j  for,  if  tht  words  bfe  mf  eqtiivo* 
cal  or  ambiguous,   the  relative  fituation  of  the 
}»arties  would  be  ifHtMterial,  b^auft  it  could  not  af* 
fca  the  cohftnraion  of  the  inftrufnent.    Secondly, 
Becatife  <he  faft  of  tht  natural  or  civil  relation  of 
the  parties,  cannot  be  prevaricated  about  or  mif* 
tepre(i$M«d  %  for,  it  admits  of  beimg  afcertaincd 
with    idfotufe  certaifttyy   and  muft  remain    the 
fttad  #hen  the    inftrum^nt  ia  to  be  conftrued, 
9iS  it  \^as  when  fh«  inftlument  was  made.    So, 
if  the  pftk:ffe  aft^trtnimnent  of  the  ftate  of  the 
M>yc&,  <m  iiHiich  f he  ambiguous  Wcaffds  or  phrafes 
in  the  inHrtifiitnt  are  to  operate,  would  tend  to 
furnilh  evidence  froAi  whence  an  inference  might 
be  drawn,  as  to  the  fenfe  in  which  thofe  words  or 
phrafes  Wert  tlTed,  that,  it  feems,  might  be  ex^ 
plained   by   par*l    evidence   without    infringing 
Qpon  the  ruk.    #irft,  Becaufe  the  fubjed  itfelf 
appears  upon  the  face  of  the  deed,  the  evidence  is 
only  to  afcertain  with  prccifion  the  ftate  of  it  in 
quantity  or  qilality.     Secondly,  Becaufe  the  ftate 
of  that  fubjtft  is  not  a  fad  retting  upon  memory 
and  fubjeft  to  mifrcprcfentation,  but  capable  of  be- 
ing afccriained*  with  nnathcmatical  certainty.     To 
apply  the  rule  therefore,  in  cither  of  thcfe  cafes, 

^  would 
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would  be  to.  make  it   the  means   to  defeat  its 

4  4 

own  end,  by  reducing  the  expounders  of  the 
i^ftrument  to  the  neceffity  of  making  a  conftrijc- 
tion  upon  the.  intent  ai  hazard,  when  evidence 
might  be  had,  »(?/  within  the  mi/chiif  meant  to  be 
prevented  by  the  rule,  whereby  the  intent  might  be 
.  afcertained  with  certainty. 

In  this  refpeft,  as  in  all  others,  the  ruleof  con- 

ftruftion  agrees  with  the  rule  of  evidence ;  ex.  gra. 

that  a  man  cannot  be  an  evidence  in  his  own  caufe, 

is  a  general  rule ;  but  it  admits  this  exception, 

namely,  if  he  come  to.fpeak  againft  himfelf,  pr 

to  charge  himfelf  j   for,  in  that  cafe>  he  is  the 

beft  evidence  that  can  be  offered.     Why  ?  be- 

caufe  there  is  no  danger  of  the  mifchief  that  the 

ruk  means  to  obviate.     The  law  will  be  the  fame 

if,  which  ever  way  the  event  of  the  caufc  turns^ 

the    witnefs    will    be    equally    affeded  ;    thus^ 

:a  father  may  .be  evidence  to  baftardize  his  own 

child,  //  it  ienot  reputed  legitimate,  to  charge  a  parilh 

with  its  fupport,  becaufe  if  the  child  be  legitimate^ 

he  is  bound  to  keep  it  by  the  43  Eliz.,  and  if  it  be 

a  baftard,  he  muft  indemnify  the  parifh  charged 

with  it  by  the  1 8  Eliz  *• 

;    Again,  where  from  the  nature  of  the  tranfadion, 
tione   but  interefled  witnefles  can  be  had,  fuch 

*  Parifli  of  St.  Peter  in  Worcefter  v.  Old  Swinford,  Eafter 
8  Geo.  2.  B.  R.  BulleriV/./'r/.i  I2,;S.  C.  Buirough's  Sett.  Ca-  a. 

:  witnefles. 
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witnefles  arc  admitted  from  ncccflity;  as  where 
one  baingS  an, adbion  to  recover,  on  the  ftatute  of 
Wintofiy  property  of  which  he  has  been  robbed. 
So,  though  hufband  and  wife  cannot  be  witnefles 
for  or  againfl:  each  other,  being  confidered^  ia 
law,  as  one  perfon,  yet  the  wife  is  a  competent' 
evidence  .to  prove  crjrhinal  coiiverfation  between 
another  andherfelf,  on  an  aftion  brought  by  the 
hufband*  i  the  reafon  is,  that,  from  the  nature  of 
thcfc  fafts,'  the  former  being  moR  likely  to  hap- 
pen when  a  man  is  alone»  and  the  latter  being 
generally  carried  on  with  that  fccrecy  that  prevents 
any  other  perfon  from  being  cognizant  of  it,  they 
admit  of  no  other  evidence,  than  that  of  the  parties 
prefcnt  j  and,  therefore,  if  the  rule  were  applied 
to  them,  it  would  defeat  its  own  ohjeSl,  the  devc- 
iopcment  of  truth. 

Thefe  obfervations,  upon  the  rules  of  conftruc- 
tion,  fccm  to  be  all  that  are  nec*eflrary  to  be  here 
offered  upon  that  fubjeft,  and  will  go  very  far  in 
enabling  us  to  determine,  in  what  cafes,  and  to 
what  extent,  circumftantial  evidence  furnilhed  by, 
or  arifing  out  of,  the  inftrument  creating  a  power 
maybe  made  ufe  of:  provided  that  we  always  keep 
in  mind  this  univerfal  principle,  namely,  that 
where  words  or  phrafes  are  in  thcmfclves  clear ^ 
preci/Cy  ^ndftgnifcant,  no  rcfort  can  be  had  to  cir- 

♦  Kbg  V.  Reading,  Ca.  Temp.  Hardw.  82. 

cumftantial 


n  P  It  £  1?  A  «  ft. 

cumi(antial  tvidence>  to  t7att^nt  tis  to  put  a  con* 
ftrudtion  upon  them  contrary  to  tliat  which  h 
their  proper  import,  because,  fo  to  do,  Woxild  not 
be  to  conllrue,  but,  to  make  a  deed  ^  for,  it  u  the 
fame  thing,  in  truth,  ^whether  we  Jirike  one  jet  of 
worJt  out  of  a  deed,  and  infert  another  Jet  of  words 
in  the  room  cf  them ;  or  give  to  one  Jit  of  words  a 
meaning,  hy  conftruSlion,  which  another  Jet  qf  words^ 
€nfy,  proferly\in^ort. 

Having  premised  thus  much  upon  the  general 
fcope  of  the  following  fiicets,  the  author  now  leaves 
them  to  that  profelTion,  from*  wHoJe  Candor  and 
favor  he  has  already  received  the  grcateft  encou- 
ragement, trufting^  that  though  the  fubjet^  be 
more  abflrufe,  yet  it  is  not  lefs  uTeful  or  intereft* 
ing  than  that,  which  he  has  already  had  the  Honor 
of  fubmitting  to  the  public. 

Thofe  who  are  in  the  habit  Of  cohfidering 
queftions  refpcfting  the  law  of  real  property,  will 
find  nothing  here  that  will  not,  on  reflection,  be 
perfeftly  familiar  to  thcmj  and  thofc,  who  are 
lefs  acquainted  with  thefe  fubjeds,  may  confol6 
themfelves  in  the  language  of  a  celebrated  author^ 
Hac  dum  incipias,  gravis  Junt,  dumque  ignoris :  uH 
eognoris,  facilia. 


CASES 


G     A  '  St .  £  '  S* 
I  N  T  R  O  D  U  C  E  D   OR   C  I  T  E  D. 


Adams T.  Adams.  Pap  288. 296. 

349-358 
Albany's  Cafe.    *  17 

Albemarle,  D.iickefs  ^of,  v.  Earl 
of  Bath.  ^  148.  150 

.Alexander  ▼.  Alexander.  346. 
349/360.  362.  372.  374.  381 

*Alford  V.  Alford.  ,    i68«  170. 

AUanibn  v;  Clitkeipw.  1514 

Alibp  V.  Pine.  541 

Antrim,  Marqois  of,  t.  Dakeof 
Buckingham.  42 

Amndel  V.  Philpot.       136.  157 
Attorney  General  v.  Berryman. 

'  374 

■  k  V,  Countefs  of 

Partl^knd.    .  441.443 

Aadley  v.  Aadley.        555,  556 


518.  522* 
410 

499 


Bacon  V.Waller. 

Bagot  V.  Oaghton. 

Baker  v.  Waller. 

Banl(^  V.  Browne.  393*  48a.  544* 

^.-i^  54S'  57^ 

Bangh  ▼•  Haynes.      ^  392.  541. 

Bath  V.  Montague.  130.135. 148. 

197-  *3^»  *3*-  ^34»  *3S*  ^4^* 

241 

Bayleyv.  Warburton. 

Baynes  v*  Belfon. 

Baynton  v.  Watton* 

Beckct*s  Cafe. 

Bellafiflv.  Hefter. 

Berry  v.  Rich. 

Berwick's  Cafe. 

Briers  v.  Bolton. 

Brown  v.  Banks. 

^rown  V.  Tayior. 


Lord  Backhorfl's  C^Pagij^C.^o. 
Bttllv.Wyot.    .  476.4^7 

Bailer ;v.  Waterhoofe. .  J30.  333 
Bollock  V.Thome.  31.  310.  321. 

327 
Bttrpett  V.  ttcHgtoft.,     98 . 1  oa. 

»S4 

Bttrnett  v.  Jif anur  42.  $(% 

Butier  V.  Fincher.      476,  4/j. 
484-4*7-492-49S-J3» 

'    C. 

Cardigan,  Ear)  pf,  v.  Montague. 

577»  S79 
CzivitWexparti.    118.  izi.  123 

Chadwick  v.  Do|emai%  i<»5«  1  ifi 

Clay  ton's, Cafe.    498.  526.  578. 

Cleres's  Cafe.  14.  xii«  120.  124 
Clifford  V. '  B  urlingtqtu  1 67 

Commons  v.  Marfhall.  355 

Colfton  V.  Gardner.  245 

^ord  Conway's  Cafe, .  344 

C^miih  V,  Caufey.         523.  5  26 
Cotter  V.  Layer.    92.  i8i«  183. 

Coventry,  Countefs  of,  v.  Earl 
of  Coventry.    170.   178.  198. 

3  ^2 

',   Earl    of,    v.  Lady 

Coventry.  4iiJ 


34 

419 

443-445 
274.  281 

504 

427, 428 

^     474 

363*  iH 

393-  482 
124.  126 


Crofs  V.  Fauflenditch*    316,  317 
Cumberford's  Cafe.  402 

D. 

Daniel  v.  Ubley,  32 
Darlington,  Earl  of,  v.  Pultney. 

6i.  78.  82.  152 

Delamer's  Cafe.  t\ 

Dcnn  v.  Feamfide.  435 

Dcy  V.  Thwaites.  90.  i  J4 

Digges's 


CASES  INTRODUCED  OR  CITED. 


•   Digges's  Cafe.    Pt^m.'iS,  zL 
245.  247.  259.  264.  306 

^    DifflKoiirv.-Tofiln^onvJIir  3»5^5^ 
Doc V.  Wafton.  443^ 

Dormer  v.  Thurland^  .<I37\  >4.*- 

Dbojll;^  V.  Shank/  if 9 

Dliff  V.  Daltcft.        '     '?»*S*S 


•  »<,*' ' 


E. 

**  28.  339 

«lK&kv.  Hcle"."'^  ^ri4;  !8>f'.  m 

Bilni0r'&  Cafe.  \  ^fr 

^  iiigMtWi  Cat^.:2gl7i.299.  303, 

.^    305- 307- 309 

•Ktzgmld  V.  Falconberge.    1 51. 

f6&.  2^3,  2"l4 
FitaltriliiaM^d  ^Tttfe.  247.  253 
P&Cherf  H  Vi  Fothi^rgH.  166^  105 
Fdx  v>  Collier.  42 & 

*<*x  V*  PrIdtfwfWdi  4^5 

Fireman  t,  WHl;  436-.  446.  ^S'gi 


HaMs  V.  Okhaia*         P^g^SZ 
Hatter  ▼•  A{he«  499*  5^^ 

Hatdier  v.  Curtis.  9 1  •  1 03 

Hele  V.  Bond.  xo4.*  no 

gemley  v.  Brie^;  313 

ra  ro*  It.  \W6cnu8n K  •  jmI**  ^r3 

'Hbaltt&igs  V.  Paucharder.     4^- 

IKrnhg  V«  Bf6hp(nh.  .i^^»  ^7 

-Htervty  T,  Hervey,    iol;    ^04, 

^ItlgMifiJi  ▼':tZ6l6.  409 

HiSd  V<  ColHnr.*  -    ^ 

lAnton  V.  Toyc...  369 

HbllingiheM  V.    )H81Hh^e4i!. 

lft#  IT.  WhttliHd*  3^4.  $*f(^.  5^7 
Howard's,  Sir  TIMniuCaie.  '5 1« 
Htibbard's  Ctfb;     '.  '     th 


O. 


Il4,titl 


I.  ' 


Gibbons  vi  Merulton. 
Giliiidit  V.  Hirrb. 
Gdoch^sC^.  339 

Gbodtitlev.  Funican.  405.  429. 

4J3-.  ste.  581 
..G<k)dfight  V.  CatOTi  §  1 1 

O-eenwood  v.  Tyler.  487.  489 
Greftiafh's,  SirT.  Cafe.  136 
■  Lady  Cafe.  39 1 

Griffin  V.  Stanhope.  316.  53^ 
Guy  V.  Dornier.  ii6i  iiB 

If. 
Hall  V.  Dewe.  478 

Hainiltoni  Dttke  of^TkMor^auht. 

557-  5/5 
«Harcourt  v.  Poole.  4^5,479. 48*. 

57i*  575  I  ^^^  ^*  Sadngihyhe. 
Hferdwin  v.  Wamierv  ,303  Jl,ongferd  v.  Eyre.  %*% 


I.  and  J. 
Ingram  lr.  IhgraffT*  ,    J44.  3/3 
Ihgriih  V.  Parker.  2r6 

Jdhes Vi  Clougb. .9\.  98 

Jenkins  v.  Keyxnis.    26,  27*  1 2^. 

.     i*9- 335*  336- 35*- 377 

E. 

K^bbett  V.  Lee.  58.  1 30 

Keitife  vw  TA*nftnd.  2dft'  209 

King  v.  Melling.  27.  i  zo 

Knight'i  Cafe.  ^'"^^^o 

L. 

Laflells  V.  Uord  CbrafwalHs.  376 
Larinder  V.  Blackflone.  2^ 4*. 3 27. 

334 
Lee's  Sir  Richard,  Cafe.        afts 

Leicefier's  Esrl  td,  Calb.  S8.  a6i. 

Ldgh  V.  Winter.  3  28 

Lrrifon-v.  Pigot.  566 

L^elyn  v.  Williams.  508 

33 


pASSS  INTKQSUCSl^OR  CITED. 


.  M.  I 

Goddphin.  Fagi  96.  98 

Mellowt  V.  May*  .       t  475^  4S1 
Mildmay'^  Cafe<  aio*  114 

,|loQfQv;  Muigrai^v  sag 

.MofKioe v.Antrobas.  .  .       .545 
Moaltbn  v.  Hatchinfon.         118' 
Mountjoy's  Cafe^     7.  407.  552, 

Naih  V.  Read.  428 

Norfolk's.  Duke  of,  Q$ft  'V  2$^ 
Nonics  *Tw^>  Handred..  of  Gaatiy* 

Northampton's,  Marquis  of^Caie. 

416 

O.  - 

f*fc  ir;  IKath.   9 J.  $6.  it>6. 5S6 

Opey  V.  Thomaiius.  .  420 

Orby  y.  Mohiw.   546.  549*-  557- 

0/boame  v.  Ryder; 
Oxford's,  Lady,  Caft 
Oxon  Biibop  of,  v. 


499 
.  206 

Leigliton, 
«44 


P. 

Parker  V.  Parker.  189 

Fairy  t.  Biowd.  345 

Peas  V.  Stileman.  376 

Perrott's  Sit  Janie9>  Ckft.    260, 

261 
Peters  v.  Marihanu  t344«  350.  3 
Pygott  V.  Penrke*  lyy.  1^.  253 
Pollard  t.  Greenville.  162.5  28 
Powcl  V.  Nanwey;  508 

Prince  V.  Green..  191.  2i$.  218 
Probcrt  Y*  Mofgan  «r «/.  1 19 
Pugh  t.  Dttke  oCL^s.  449^  450 

R.      . 

Rattle  7.  Popham.  36{*  542 
Rcadv.Naih*  554,  55J 

Rkk  V.  Beaumont.  36.  46.  50 
iigktoQ'deai*  Bailet  v.  Thomas 

399*  55^ 
Roberts  r.  Dixafl»  *  190 


Rofcommon  ▼•  F<>wkes,  Page  6u 
Rofs  V.  Ewtr^  88,  9^.  I4]«  147. 

I$2 

Sarth  V.  Beanfrey«  t^ 

Sarjefon  V.  Sealy..  18^ 

S^let^  Freekmd^  .  150.  t$4 
Soavage  v.  Parktor*  .  .  476 
Scraffton  v^  Qtjmfey.  381.  384 
Scroop's  Cafe.      112.  114.  130. 

254.  256 
Sirop*  et  al.  v;  Offley et  al.  223 
Seybroke  v.  Ball.  492 

&hec6mb  v.  Hawkins  41s 

Shrewfbury's,  Earl  of«  Cafe«  313 
Smithy.  Aihton.  i88.  197*  206, 

237.  242 

>v.  Tinder.  553 

■V.  Wheeler.  299 

Snape  yr  Turton.      10.  17.  i  la* 

3*^*  3*2,313 
Stribblehill  y.  Brett.  ^  378.  3S0 
Suflex,  Countefs  of»  *y.  W«<oth. 

4«i 
Sympfon  y.  Hornby.  1 30 

T. 

Tanfield  y,  Rogers.  569 

Teyidiam  y.  Webb.  1 1 1 

Thompftm  y.  Frefton.  244,  ^45 

y.  Townc.  368 

y.  Vanbeck.  515.  517 

Thorn  y»  Newman  249 

V.  Thome.  265 


Thruxton  v.  Attorney  General* 

Thwmtes  y.  Dey.    i89.  189.  too 
Toilet  y.  Toilet.  179.  197 

ToWnfend  y.  Kettle.       206.  209 
Tn^am  y.  Countefs  of  Baltiag* 
las«  395.  407. 

Twyne's  Cafe.  336. 


U. 


Upton  y.  Baflet. 


%'. 


CASES  INTRODUCBD  OR  CITED; 


Wagtaff  V.  Waflbaff. 
Walker  y-  Wakerman^ 
Wall  V-  Thulbornc. 
Wallis  V.  CrimeB, 
Ward  V.  Lenthal.  ' 
Weekt  V.  Urn. 


4©3 
307 
221 
aSi 
198 


Wigfonv.Garret.  68, 71. 581.  $82 

Winter  v.  Loveda^r.       398.  405. 

407.  423,  424,  425 


Wheelery.  Daniy.        Paie  48^ 
WhittockS  Cafe.  414*  424.  542. 

544.  S7S* 
Winter*!  Cafe.  •  568,  569 

WeetAon  v.  Woolfton/  341 

Worcefter%  •  Dean    and  Chapter 

of  Cafe*  ;  -    392.  571 


Y. 

Yelland  v.  Fiais. 


310 


{  . 


p4*. 

2 

4 

«5 

x6 

36 

84 
St 

.101 

>34 

148 

161 
,85 
1x6 

302 

403 


ERRATA. 

The  Reader  is  farticularfy  reqaefted  to  attend  to  the  feilowing 

Corri&ioii*        .    . 


407 

4x1 
410 

45* 
457 


465 

479 
497 
5»8 
S»5 
535 

566 
570 


Lint. 
1 

»7 
4,«,  IX 

5 

17 

•       3 

»9 

a7 

20 
8 

Zo/f  lint 

»4 


9i 


efier 
inn^argin   /•r 
10  in  margin  — «» 

'7 


afitr    wat  >    iii/«t        a 

■■          donor  '  or  otlier  perfoa  to  whom 
he  delegated  fuch  appointment  or  nominatioD*- 

^m       or  rtad  of 

for       truAee  — —  donee 

I    ■  I      firopJy  •  ,1 '  '  .fimple           .  •              •' 

. M.M.  -^—  £.  C. 

■           fimple  -—^  £ngle                      ^      -, 

"  a  mere  inftriiment    rtmd    merely  to  apportioni^ 

«— *    He  r<4^  ,  the  court 

--        always  — «•  all  ways 

-^7-    lofe  .«— —  loofe 

k...    Ann  •'     ■  ^» 

-i.^    thefe  .-««  the 

diftria  — -  diftina 

«tfild  infert  the  huflband  and  iHfe}  &c« 

fupra  ri?A/    *  infra  . 


.      16 

14 
II 

44 
3 

26 
16,17 


*5 

8 

»4 
»9 

«7 

21 


ai  inmatgin  Ai/i    Fitagib.  156. 


J  Ch.  Ca«  246.    resd    x  Cb.  Ca.  a63« 
leafe  *  *    •!—    le'afe  for  years 


■for     fuch  rent 
would 


— —    rent 
— *-  •  would  not . 
flatt  invtrted  comma  afttr  lands»  aiid^  emit  it  mfter  out 

after    rent  tnfert    the  Earl  made  a  leafe 

fr»      in  read    on 

f,ro    Holt  and  Hales  ^-—  a  Hate  and  a  Holt 
ffir      or  diftanceof.tlme    mi^ .  of  dUhmce  or  time 
•*»^    day  after  the  o^ave  of  the  term  which  was  tly 
day,    read    day  of  the  terfll  which  was  the  daj 
after  the  oftave. 
leave  out    or  remainder-man 


in  margin  for  Andrews 

— -  QuKtela 

•i—  exchifive 

— -^  from 

after  in  law 

*-«  attachea 

fro  verftts 


read    Anders  ■ 

.*-•    Querela 

— —    indufiye 

— — .    o^n 

add    when  applied  to  the  point  la 

queftioii 
*—    or  othcnrfil 
read    vema 

or 


(  »  ) 


■  O fa 


OF   THE 


CREATION 

-  « 

AND 

Cjcecution  of  f^otoers. 

FROM  the  nature  of  alienations  of  real 
property  at  common  law,  and  the  mode 
of  efFefting  them  by  feoffment  and  livery  of  Co.  Litt^ 
feifin,  it  is  very  certain  that  they  did  not  *37*  *• 
admit  of  the  annexing  to  them  a  power  of 
revocation  or  appointment;  for  the  ftriftnefs 
of    thole    times  would    not    countenance  «    - 

a  repugnancy,  which  a  man's  giving  an 
eftate  abjolutely  to  another^  and  yet  referving 
to  him/elf  a  liberty  to  recal  it  from  the 
feoffee  at  pleafure,  or  to  determine  it^  and 
create  a  new  eftate  to  another  without  a  new 
livery,  appears,  in  theory,  to  be*  Nor  was  an 
operation  of  this  kind  confident  with  that 
public  notoriety  which  the  policy  of  our  an- 
Ccftors  deemed  a  neceffary  circumftance  in 
the  alienation  of  property.  The  only  means 
therefore,  that  our  anceftors  had  of  ,rc- 
taining  any  authority  over  real  property 
after  alienation,  was,  by  annexing  a  condi- 

B  tion 


J  • 


(  *  ) 

tion  to  a  feoffment,  that,  on  the  tender  of 
money,  or,  of  other  thing  performed  by 
the  alienor  to  the  alienee  or  his  heirs,  as  Hi* 
pulated  between  the  parties,  the  alienor 
ihould  have  a  right  of  re-entry ;  fo  that  the 

eftate  which  was  diverted  out  of  the  alienor 
by  the  livery  of  feifin,  might  be  revelled  in 
him  by  a  performance  of  the  conditipn  and 
re-entry. 

But,  when  the  dodrine  of  ufes  was  mtro- 
duced,  this  difficulty  no  longer  fubfifted^  for^ 
though  fijch  a  ihifting  of  eftates  was  repugnant 
to  tlie  naturcof  common  law  conveyances,  yet 
it  was  perfectly  agreeable  to  the  nature  and 
intent  of  an  equitable  ufe,  which  had  for  its 
main  objeA,  the  enabling  the  owners  of  real 
property  to  difpofc  of  their  eftates  in  any 

manner  moft  agreeable  to  themfelves :  and 
this  diftin£lion  (between  an  ufe  and  a  legal 
cftatc)  will  appear  evident  from  confider- 
ing  the  nature  of  an  eftate  in  land  at  com- 
mon law,  as  oppofed  to  that  of  an  ufe  in 
equity. 

Land  is  a  folid  fubftantivc,  ftanding 
of  itfclf  without  any  dependancc  on  any 
thing  elfe;  the  poflcffion  of  which  was 
transferable  from  one  to  another  by  the  vifible 
fymbolical  aft  of  livery  only  j  the  moft  du-r 
2  rablc 


'  I 


(    3    ) 

rable  intercft  therein  was  fee  fimple.  When 
this  intercft  then  was  deftroyed  by  a  condi- 
tion 5  the  poffeffion  of  the  land,  on  entry 
thereupon,  was  revelled  in  the  original 
owner  and  could  not  pafs  out  of  him  again 
without  Qt  new  livery.  But  an  ufe  was  an 
accident  attaching  upon  the  legal  poflTeflion, 
an4  built  thereupon  by  civil  equity.  Its 
(fence  was  no  more  than  a  confidence  rcpofcd 
in  hinn  who  had  the  pofleflion  to  this  effeS  i 
namely,  that,  Jo  long  as  that  poflefTion  con^ 
tinued,  he  ihould  admit  the  feoffor  to  take 
the  profits,  and  fhould  make  fuch  eftates  ^s 
the  feoffor  required,  ^bat^  then  which  wc 
call  a  limitation  of  an  ufe,  is  no  more  than 
the  dircftion  of  a  truft,  prcfcribed  by  the 
feoffor  to  the  fepfFec,  which  direftion  might 
be  fubjefted  to  fuch  conditions  and  limita- 
tions as  the  donor- pleafed.  The  donee  was 
bound,  in  equity ^  to  perform  the  truft  ac- 
cording CO  thefe  direcflions,  fo  long  as  the 
pofleflion  remained  with  him.  From  hence 
it  followed  that  the  feoffor  might  limit  an 
ufe  in  fee  fimple  to  one,  upon  condition  or 
limitation,  and,  after  the  determination  of 
that  ufe,  to  another;  all  which  limitations 
were  pcrformable  by  the  donee  1  becaufe.his 
fojfejfion  that  he  had  received  fubjeft  to  the 
truji^  remained  in  him  not  determined  :  and 
if  the  donor  or  feoffor  could  not  have  liVnitcd 

B  2  a  future 
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a  future  ufc  upon  the  determination  of  the 
firft,  the  donee  or  feoffee  would  have  re- 
tained the  poffelTion  without  truft :  and  that 
would  have  been  againft  the  rules  of  equity, 
which  is  the  guide  of  trufts  and  ufes  :  then 
the  principle  upon  which  ufes  were  founded, 
being,  that  the  donee  of  an  eftate,  accepting 
thereof  upon  a  confidence,  was  bound  in 
conkitnct  JiriSly  to  purfue  the  direftions  of 
his  donor,  the  operation  upon  the  conTcience 
of  the  donee  was  the  fame,  whethef  the  fti- 
pulation  was  to  permit  the  donor  to  recall 
the  eftate  back  to  himfclf  at  hlspleafurc,  or 
for  the  donee  to  hold  it  in  truft  for  others 
named  in  the  original  conveyance,  or  in 
truft  for  perfons  af  the  future  appoint- 
ment or  nomination  o(  the  donor.  Thefc 
powers,  therefore,  were  originally  mere  modi- 
fications of  ufes,  taking  effeft,  as  direftions 
to  truftees  which  bound  their  confcience, 
and  which  they  were  compellable  in  a  court 
of  equity  to  perform.  And  this  mode  of 
conveyance  was  preferable  to  that  by  way  of 
condition  J  becaufe,  if,  iii  the  latter  cafe,  the 
condition  were  to  be  broken,  the  heir  only 
could  take  advantage  of  it,  which  would 
fiuftrate  the  intent  of  the  feoffor  j  whereas, 
in  the  former  cafe,  a  court  of  equity  com- 
pelled a  ftrict  pcrforman  e  of  the  truft  in 

favor 
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favor  of  any  perfon  nom'mated  by  the  donor 
to  take  the  beneficial  intereft. 

Now,  though  thefc  powers,  as  modifica- 
tions of  ufcs,  were  afted  upon  by  the  27 
Hen.  8.  for  transfcring  ufcs  into  poflcfTion, 
and,  by  the  operation  of  that  ftatute,  all 
that  was  equitable  in  .them  was  transfeied 
into  a  legal  modification  5  yet  that  ftatute 
made  no  alteration  as  to  the  eflential  diftinc- 
lions  before  mentioned  between  ufe  and  pcf-^ 
fejlon  :  this  will  be  evident  from  confider- 
ing  the  words  and  intent  of  the  ftatute.  The 
words  thereof  efFtfted  three  things.  Firft, 
they  transfercd  the  pofle/Tion  to  the  ufe, 
if  tbcy  found  a  feifin  to  the  ufe.  Secondly, 
they  transfered  a  poifcffion  in  the  eft  ate  of 
the  ufe.  Thirdly,  they  blended  that  poflcf-. 
lion  with  the  quality,  form,  and  condition, 
of  the  ufe.  By  thcfe  efiedts  no  alterarton 
whatever  was  made  in  the  limiting  of  an  ufe, 
but  thai  remained  as  it  was  before  the  ftatute. 
The  intent  of  the  ftatute  was  to  remedy  the 
mifchicfs  recited  in  the  preamble,  whiclj 
were  frauds  and  wrongs  that  fell  upon  the 
King  and  others  by  the  disjunftion  of  the 
ufe  and  the  poflcflion,  and  thefe  are  reme- 
died as  foon  as  the  poTeflion  is  added  to 
the  future  ufe.  as  at  prefcnt^  for  in  both 
relpeds^  ceftui  que  ufe  has  the  pofleffioo  to 

B  3  forfeit, 
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forfeit,  charge,  and  incumber.  No  alttra- 
tion  then  of  the  common  law  in  the  raifing 
or  limiting  of  prefcnt  or  future  ufcs  being 
made  by  the  ftatutc  of  27  Hen.  i.  but  ufcs 
remaining,  as  to  thefe  points,  different  from 
poffcflSons,  as  they  were  before  the  ftatute  ; 
they,  being  from  their  pliability  fo  much 
more  convenient  for  the  purpofcs  of  fociety 
than  conveyances  at  common  law,  came  into 
general  ufe  and  faOiion ;  and  thefe  powers 
of  revocation  and  appointment,  of  courfe, 
came  into  fafliion  likcwifc :  for,  after  the 
ftatute,  as  before,  the  performance  and  exe- 
cution of  the  power  twnsfercd  the  eftate  to 
the  new  ufes,  or  revetted  the  eftate  in  him 
.that  created  the  power  without  any  re-entry  ; 
which  no  common  law  conveyance  could 
efFca. 

Powers  when  confidered  with  relation  to 
the  donee  thereof,  may,  in  refpcft  of  their 
different  operations,  be  efteemed  as  of  two 
diftinft  kinds  :  namely,  as  reftraining  pow- 
trs,  or,  as  enabling  powers. 

The  former  power  is,  when  the  owner  of 
an  eftate  conveys  it  to  truftees,  referving  a 
power  to  himfelf  to  revoke,  alter,  enlarge 
or  diminifh  the  trufts  declared  therein ; 
which  power  is  referved  to  be  execiBtcd  un- 
der 
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der  particular  circumftances  o^fy,  and  under 
certain  reJtriSions.  And  it  is  called  a  re^ 
ftraining  power ;  becaufe  he  who  is  owner  of 
the  land^  and  might  alienate  it  by  any  mode 
of  legal  conveyance,  does,  by  the  inftru- 
ment  by  which  he  conveys  his  eftate  to 
trufts  fubjeA  to  fuch  power,  confine  him- 
ielf  not  to  alienate  it  by  any  other  means, 
or  under  any  other  circumftances,  than 
ihofe,  which  by  the  terms  of  the  power,  he 
prefcribes  to  himfclf. 

In  this  fenfe,  the  power  given  to  tenant 
in  tail  under  the  ftatuce  27  Hen.  %.  in 
Mountjofs  cafe,  had  it  been  rcftrained  in  infra. 
point  of  duration  to  twenty-one  years,  (if 
the  ftatute  under  which  that  fettleipent  was 
made  had  been  fubfequent  to  that  of  32 
HeUp  8.  which  impowers  tenant  in  tail  to 
make  leafes)  would  have  been  a  reftraining 
i)ower;  being  a  more  narrow  and  confined 
power,  than  the  ftatute  of  32  lien.  8.  • 
woul(}  have  given  hiip,  as  tenant  in  tail. 

The  latter  powers  have  for  their  ob- 
jcft,  the  copfering  upon  pcrfons,  not  feifed 
of  the  fee,  the  right  of  <;reating  ihterefts 
to  tiake  efFeft  thereout,  which  could  not  be 
dene  by  the  particular  tenant  or  donee  of 
the  power,  unlefs  by  virtue  of  fuch  dele- 

B  4  gated 
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^ated  authority.  Thefc,  therefore,  confer- 
ing  the  right  of  creating  intcrcfts,  to  take 
efFeft  out  of  eftates  which  are  not  vefted 
in  the  perfons  having  power  thereby  to 
create  fuch  interefts,  are  called  enabling 
powers.  And,  in  this  view  of  the  fubjefl^,  a 
power  referved  to  a  man  as  tenant  for  life 
in  an  eftate  moving  from  himfelf,  but  fet- 
tled in  drift  fettlemcnt  upon  the  confidera- 
tion  of  marriage  or  other  valuable  cpnfxdera- 
tion,  is  an  enabling  power;  for  thofe,  who 
claim  by  virtue  of  fuch  fettlement,  are,  in 
contemplation  of  law,  the  owners  of  the 
eftate,  and  the  tenant  for  life  is  to  be  viewed 
merely  as  a  particular  tenant,  exercifing  a 
,power  vefted  in  him  by  the  fcttlement, 
which  is  only  valid  /o  far  as  authorized 
thereby. 

Hard  41  c.  Enabling  and  reftraining  powers  are  either 

fimply  collateral  and  without  an  intereft,  or 
not  fimply  collateral  and  with  an  intereft. 

Powers  fimply   collateral,   are,    when    a 

perfon  is  invefted  with  the  capacity  of  dif- 

pofing  of  an  intereft  in,  or  dcftroying  of  an 

intereft  in,  ufes  and  trufts,  in  which  he  hath 

15H.7.  fol.     not,  nor  ever  had   any  eftate.     Firft,    of 

'ke  creating  fuch  eftate.     As  where  ceftui  que 

ufe  dcvifed  that  his  feoffees  fhould  fcllhis 

lands. 
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t 

hinds^  and  died  :  here  the  power  to  fell  was 
m^efy  colfateml  to  the  right  of  the  land  ;  for 
the  feoffees  take  thereby  no  intcreft  in  the 
land,  but  are  barely  impowercd  to  fell.  Se*  i  Rep.  174* 
condly,  ofdeftroying  fuch  eftate,  as  if  there 
be  a  feoffment  in  fee  by  A.  to  divers  ufes. 
with  provifoj  that,  if  B.  (hall  revoke  them, 
the  ufes  fhall  ceafe ;  for  B.  has  no  interelt 
in  the  eftate,  fubjcfled  to  his  power,  nor  can 
gain  any  by  revoking  or  not  revoking ;  and, 
confequently,  the  perfon  in  whofe  favor  he 
executes  the  power,  or  who  benefits  even- 
tually by  his  execution  of  the  power,  takes 
not  any  thing  from  the  donee  of  the  power. 
Whatever.intereft  accrues  to  him,  is  derived 
Jolely  from  the  author  of  the  power,  and  in 
no  (hape  from  him  who  executes  it. 

And  fuch  mere  collateral  powers  may  be 
cither  general  or  fpecial. 

General ;  as  where  D. ,  pofTcfTed  of  a  term    Gibbons  et 
for  y^ars  during  the  life  of  5. ,  dcvifed,  that   al.  v.  Moul- 
if  M.  (hould  die,  living  B. ,  then  M.  (hould    ^^^  J^^^ 
hav^  power,  before  her  death,  to  grant  an 
annuity  to. any  per/on  fhe  fliould  nominate, 
and  to  charge  the  term  therewith. 

Special ;   as  where  jf.  devifed  lands  and  -  Djohton  v, 
tenements  to  his  wife  for  I'fe,  and  then  to  be   Tomlinfon. 

at 


^5^' 


Hard*  415. 
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Comyns  194.   at  her  difpofal,  provided  that  flie  difpolcd 
I  Saik.  139.   Qf  ^h^  fi^n^e^  after  lier  death,  /^  any  of  ber 

vidcCarter      children.     Thefc  are,  for  diftinftioR,  called 

powers  of  fpecification. 

Powers  notjimfly  collateral  with  an  uitereft, 
are  of  two  forts  1  namely,  firft,  appendant  or 
appurtenant  $  fecondly,  in  grofs. 

A  power  of  the  firft  fort  is,  where  fensnf 
for  life  has  a  power  to  make  leafes  for  one 
and  twenty  years,  or  three  lires,  or  the  like; 
as  where  a  power  was  given  to  a  jointrefs, 
by  her  marriage  fettlement,  to  make  leafes 
for  twenty*one  years  m  pojfeffion.  So  if  a 
man  covenant  to  levy  a  fine  to  the  ufc  of 
himfelf  for  life,  with  remainder  to  his  fon  in 
tail,  remainder  over  j  with  a  provifo  in  the 
indenture,  that,  if  he  grant,  bargain,  or  fell 
the  land  to  another,  or  appoint  other  ufes, 
it  (hall  enure  to  fuch  ufes,  and  a  fine  be  le* 
vied  accordingly  :  this  power  likewiie  is  ap-^ 
pur  tenant ;  for  thefe  powers  operate  in  the 
nature  of  -emoluments  to  the  eftatc  of  the 
donee  thereof;  and  are  called  appurtenant, 
becaufe  thev  are  annexed  to  the  ^ftate  of 
the  donee,  and,  when  treated^  are  to  be 
executed  out  of  and  muft  be  concurrent  with, 
and  have  their  being  and  continuance,  at 

leaft 
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itnfi  fo*-  fottic  paft,  tut  of  the  eftatc  for  life, 
or  othtf  eftatc  oF  the  donee. 

Powers  of  the  fccond  fort,  or  powers  in  Hard.  415; 
grofs,  are,  whch,  though  the  power  does 
not  fall  within  the  ejiate  or  interijl  of  the  ftr^ 
Jon  who  is  to  txecute  it ;  yet,  it  is  annexed 
in  privity  to  it,  and  takes  efFeft  in  the  ap* 
pointee,  out  of  an  intcreji  vijied  in  the  ap- 
pointer,  to  appoint  at  his  option* 

Suth  power  in  grofs  may  either  be  refted 
in  a  pcrfon,  haviiig  a  particulat  tft<ite  precc* 
tting  the  power,  but  which  th^  power  is  in- 
dependant  bf :  &t  may  be  referred  by  th« 
owner  of  the  eftate  t&  himfelf,  by  way  tjf 
power  to  take  cfieft  out  of  a  fetricwient. 

An  inftance  ^  the  firft  kind  is,  where  a   Edwards  ▼. 
tenant  for  life  rf  -afn  t:ftkte,  fettfed  by  a-  ^i**!?"' 

t  1  fl  /.  ,     Hard.  410. 

■ftranger,  has  power  to  imafce  an  eftate,  whien   s.  C-  infra^, 
is  n6t  10  begin  until  aftct  his  own  eftate  be  ^ 
<!etcrrtiinefd;  as  a  power  to  make  a  jointure, 
or  limit  a  term  to  commence  in  poire/Coii 
4ifter  the  death  of  the  tenant  for  life. 

An  inftaYice  of  the  fccond  fort  is,  wherea 
'man,  feifed  in  fee,  or  in  tail,  doth  by  fine 
•fettle  his  lands  to  the  ufe  of  himfelf  for  life; 
rcferving  therein  a  power  to  ereate  an  eftate 

by 
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by  leafe-or  othcrwife,  to  commence  after 
his  death,  for  the  raifiog  money  for  younger 
childrcns  portions,  or  for  fecuring  a  jointure. 

*  And  thefe   powers  arc  called  powers  in 

grofs,  becaufc  the  cftatc  or  intereft  q(  the 
party,  who  is  tp  execute  them,  is  not  qffiiled 
thereby. 

3>lggcs's  Powers  appendant,  and  in  grofs,  are  faid 

^t!^'  to  be,  not  fimply  collateral  without  intereft ; 

I  Rep,  174.  '  ,,,      ,n  ./•,-, 

becaufe,  although  the  eitates  railed  under 
fuch  powers  take  effcft  out  of  the  eftate  of 
the  original  creator  thereof y  yet  the  truftce 
of  the  power  has  an  intereft  in  the  eftate  as 
well  as  in  the  exercifc  of  the  power  j  cither, 
if  it  be  a  reftraining  power,  as  a  power  of 
revocation,  to  reveft  the  eftate  in  hirnfelf, 
•  &c.  or  if  it  be  an  enabling  power,  to 
transfer  the  cftaie,;  or  to  deftroy  fuch  power 
by  fine,  feoffment  or .  otherwife.  There- 
fore the  perfon  to  whon)  .it  is  limited,  is,  in 
law,   cohfidcrcd   as  coming  in  under  him 

* 

who  executes  the  power  i  and,  in  fuch  cafe, 
he  whp  gives  operation  to.  and  limits  the  ufe 
is  looked  upon  as  the  donor,  and  therefore 
his  power  is  not  confid(fred  as  merely  colla- 

Hard.  415.      ^^^^^^  ^ut  favours  and  taftes,  (as  it  is  faid,  in 

the  pithy  language  of  antiquity,)  of   the 

eftate  and  intereft  in  the  land. 
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And  a  power  may  be  fo  circumftanced, 
with  relation  to  the  land  upon  which  it  is 
to  operate,  that,    as  to  one  eftate  therein 
it  may  take  efFeft  as  a  power  in  grofs  i  and, 
as  to  another  eftate  therein,  as  a  power  ap- 
pendant J  thus  where  lands  were  fettled  by 
A.  to  the  ufe  of  himfelf  for  life,  with  power   Edwards  v, 
to  make  a  jointure,  and  a  leafe  for  years,  to   Har^^\,^^ 
commence  after  his  deatli,  for  raifing  younger   infra, 
childrens  fortunes,  with  remainder  over  in 
tail,  reverfion  in  fee  in  himfelf.  ^  Here,  the 
power  to  make  leafes,  is  a  power  in  grofs  as 
to  the  remainder  in  tail^  appendant  as  to  the 
reverfion  in  fee. 

Having  premifcd  thus  much,  upon  the 
Rature  of  powers  in  general,  I  Ihall  now 
confider  them. 

L  With  relation  to  thtperfan  from  whom 
they  originate,  and  the  injirument  out 
of  which  they  arife. 

IL  With  relation  to  the  interefts  of  per- 
fons  by  whom  powers  are  to  be  executed 
in  the  confequences  of  the  execution  of 
them  J  and  to  the  civil  qualifications  of 
the  perfons  by  whom  they  are  to  be 
executed. 

III.  With 
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HI.  With  relation  to  the  means  by  which 
they  arc  to  be  executed* 

IV.  With  relation  to  the  circumjiances  re- 
quired to  attend  the  e)(:ecution  of  pow- 
ers, which  will  involv/p  the  confidera- 
tion  of  the  nature  of  the  a&  to  he  ef- 
fcded  by  the  execution  of  the  power, 
f^nd  the  relative  fituatUns  of  the 
dpnee  ^d  appointee  under  a  power. 

V.  With  relation  to  feme  matters  pecu- 
liar to  powers  of  revocafwi^  and 

VI.  and  laftly.  With  refpeft  to  fuch  ge* 
neral  matters  concerning  powers  as  do 
not  immediately  fall  under  either  of  the 
foregoing  heads* 

I.  With  refpeft  to  the  per/on  from  unborn 
they  originate  add  the  injlrument  by 
which  they  are  created. 

«r  Edward  ^^^   powers,   as  well    thofc    which  arc 

Clcrcs'*  Cnjply  collateral  as   thofe  which    are  not 

6  Rep.  17.  b.  fimply    collateral,  take  effedk  out   of  the 

2  Vcz-  78,  cftate  veiled  in  the  creator  of  the  pQwer  5 

ComyM  *"^  ^^^^^  ^^S^^  operation  is  by  authority  of 

497-  the  inftrunKnt  which  gives  tlie  power. 

II.  With 
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IL  With  relation  to  the  interefts  of  the 
perfqns  by  whom  powers  are  to  be  exe- 
cutedj  in  the  confcquences  of  the  exe- 
cution, and  the  civil  qualifications  of 
the  perfons  by  whom  th^y  are  to  be 
executed* 

In  this  vie^  of  powers^  a  material  dif- 
tindion  has  been  taken  between  thofe  Bm^ 
ply  collateral^  and  thofe  not  limply  colla- 
teral. Firft,  in  refpcft  of  the  influence  of 
the  a£ts  of  the  pcrfon  executing  the  power, 
over  the  power.  Secondly,  with  regard  to 
his  perfonal  qualifications  to  execute  the 
power. 

FirO:.  With  regard  to  the  influence  oc 
his  ads  over  the  power. 

A  fimple  collateral  power  conveying,  as 
hath  been  faid,  no  inUrefi  wbattver  to  the 
$erfon  who  is  to  execute  it,  mediately,  or 
immediately,  either  in  the  eflate  mt  of 
which  the  power  takes  effect,  or  the  eflate 
treatid  by  'uirtue  of  the  power,  the  law  con- 
(iders  fucfa  perfon,  as  having  barely  a  naked 
authority  to  do  the  aft  neceffary  to  execute 
the  power  over  another  perfons  eflate,  and,  %  Vck,  7^ 
therefore  holds,  that  any  alteration  of  the 
eflate  by  fuch  perfon^  is,  (luoad  the  excr- 

cife 
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Hard,  41  J.  cift  of  the  authority  vefted  in  that  perfon, 

uh'^^  jw^r^i^  void  5  therefore  a  feoffment  or  rcleafc 

1  Rep.  III.  made,  or  a  fine  levied,  by  fuch  perfpn,  be- 

Ca^"  *  ^'^S  ^ruftcc  of  the  power,  will  not  extinguifli 

I  Rep,  174.  fuch  fimply  Collateral  power. 

s,  c. 

Moor  605. 

5  Rcfolution.       But  powers  not  fimply  collateral,  may  be* 

fufpended,  or  extinguiftied,  by  the  afts  of 
the  truft^e  thereof.  Thus,  if  tenant  for  life, 
with  a  pewcr  appendant  to  revoke  and  limit 

t  Roll.  Abr.   new  ufes,  make  a  leafe  for  life  ;  that  fufr 

263  PI.  2,      pends  his  power  over  the  fee. 

And  fuch  truftee  of  a  power  appendant 

may  incumber  his  power.     As  if  tenant  for 

Hard.  415,      life,  having  a  power  to  make  leafes  for  one 

per  Hale.        ^j^^  twenty  years,  or  three  lives,  charge  the 

land  with  a  rent,-  and  fben  execute  his 
power,  the  charge  will  not  be  thereby 
defeated  whilft  he  lives.  So,  if  he  had 
before  covenanted  to  flrand  feized  to  the 
ufe  of  another* during  his  life,  becaufe 
the  power  in  that  cafe  is  annexed  to  the 
eftate. 

« 

/  But  if  fuch  tenant,  with  a  power  appen- 

dant, make  only  a  leafe  for  a  yearj  that 
neither  fufpends  or  extinguilhes  the  power; 
nor  is  it  confidered  as  a  charge  upon  it 
merely  i  but  it  operates  as  an   execution, 

in 
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in  part.  Asif  a  feoffment  be  made  to  the  ufc  Snapev. 

of  A.  for  life,  with  divers  remainders  over;   ^  Ro?i!*Al>r. 
with  power  i^iA.  to  revoke  the  ufes,  and  to   263.  2. 
limit  new  ufes  in  fee,  or  in  tail  j  and  then  A.    \^\    - 
bargain  and  fell  the  land  to  5,  for  a  month,    392.  ct  Cro, 
and,  afterwards,  grant  the  reverfion  in  fee    ^^*  472- 
to  C.  and  then  B.  attorn  to  the  grant  j  this 
19  a  good  revocation  and  limitation  of  new 
ufes  according  to  the  power  j  for  the  mak- 
ing of  the  leafe  for  years  is  not  any  fufpenHon 
of  the  power  as  to  the  fee ;    for  he  may 
revoke  for  part i  as  he  may  limit  an  eftate 
for  years,  and   that  will  be  good  for  the  *" 

term ;  and,  afterwards,  he  may  limit  it  in  . 
fee  to  apother,  but  that  revokes  not  the 
leafe  for  years  before  made;  for,  if  it  (hould, 
he  would  then  defeat  that  by  his  own  aS^ 
which  the  law  will  not  fuffer  him  to  do : 
alfo  the  leafe  for  a  month  and  the  grant  of 
the  reverfion,  being,  in  this  cafe,  one  com- 
mon aflfurance,  Ihall  be  taken  as  an  intire  aft. 

And  a  power  appendant,  may  be  dc- 
ftroyed  by  the  donee  thereof,  either  by  rc- 
leafc,  or  by  alteration  of  the  eftate  to  which 
it  is  annexed  in  privity y  or,  it  may  be  de- 
fcazanced  by  a  fubfequent  aft.  Thus  where  Albany's 
A.  by  deed  indented,  dated  i  May,  20  Eliz.  ^^^' 
mfeoffed  B.  to  the  ufe  of  A.  for  life,  and 
after  to  the  ufe  of  C.  in  tail,  remainder  to 
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the  ufe  of  D.  in  tail,  remainder' to  E.  in  ^tti 

with  a  provifo  that,  if  it  (hould  happen  that 

F.  (hould  die  without  iflue  male  of  his  bodv, 

it  fhould  be  lawful  for  A.  at  all  times  at  his 

pleafure,  during  his  life,  by  deed  indented, 

&c.  to  alter,  change,  determine,  diminifh, 

or  amplify,  any  ufe  or  ufes,  intents,  or  pur- 

pofes,  limited  or  appointed  in  or  by  the  faid 

feofFment,  or  the  ufe  of  any  parcel  of  the 

premifcs.     Afterwards,  in  the  fame  month 

and  year,  A.  made  a  feoffment  of  the  faid 

premifes  to  G.   in    fee,    and   then,    April 

23   Eliz.   A.    by   his  deed    did  renounce^ 

relinquifli,  and  furrender^  to  B.C.D.  and 

£.  all  fuch  liberty,  power,  and  authority  of 

revocation,.  &c.   which  he  had>  after   the 

death  of  F.  without  iflue  5  and  further  did 

rcmife>  releafc,    and  quit-claim   to   them> 

the  faid  condition,  pr()vifo,  covenant^  and 

agreement;  and  all  his  power,  liberty,  and 

authority ;  and  further  granted  to  them  and! 

their  heirs,  that,  for  ever  after,  as  \vell  the 

faid  condition,  proviib,  covenant,  and  agree- 

ment,  as  the  faid  power,  liberty,  and  autht)- 

rity,  fhould  ceafo  and  be  to  all  intents  void. 

F.  died  i  May,,  23  Etiz.  without  ifTue;  and 

afterwards  A,  by  deed,  made  purfuant  to  the 

requifitions  of  the  provifo,  altered  the  ufei 

of  the  former  indenture,  and  limited  new  ufes.' 

And^  upon  this  cafe,,  four  queftions  were 

made«. 
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made.  Firft,  Whether,  fuch  power  of  rfc- 
vocation  to  be  executed  in  future,  might 
be  deftroyed  by  feoffment.  Secondly,  If 
it  might  be  releafed.  iThirdly,  Whether, 
if  it  had  been  referved,  (as  fuch  powers  ge- 
nerally are,)  to  be  executed  iti  pnejenti^  it 
might  have  been  releafed.  Fourthly,  Whe- 
ther, fuch  poWer  might  be  defeazanced  by 
an  aA  of  all  the  pities  concerned  in  rc- 
ferving  it. 

And  firft,  it  Was  contended,  in  f6ppdrt 
of  the  exercifc  of  the  power,  that  this  power 
was  merely  collateral  to  theeftate,  and  there- 
fore could  not  be  affcfted  by  a  fine  \  and, 
confequently,  not  by  a  feoffment.  Se- 
condly, the  power  was  compared  to  a  con- 
dition precedent,  and  a  direrfity  was  taken 
between  a  condition  precedent  and  a 
condition  fubfequent ;  for,  it  was  admitted 
that  a  condition  fubfequent,  (before  the 
breach  thereof,)  might  be  releafed,  for  there 
the  eftate  pafled,  and  the  condition  was 
annexed  to  that  which  might  be  releafed. 
But,  in  the  cafe  of  a  condition  precedent, 
there  was  but  a  poffibilUy :  as  if  A  granted 
to  B.  that,  if  B.  did  fuch  an  a£b,  he  ihould 
have  an  annuity  of  ao/.  pet  annum  during 
his  life,  and,  before  the  performance  of  the 
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condition^  B.  releafed  the  annuity  to  A. 
the  rclcafc  was  void;  bccaufe  the  relcafc 
could  not  extinguiih  a  pofllbility.  But,  on 
the  other  ficfe  it  was  argued,  thax  a  fine, 
.  or  feoffment,  might  utterly  extinguilli  the 
power  or  authority,  fo  as  that,  thereby, 
the   feoffor  difablcd  himfelf  to  execute  it, 

when  it  came  in  ej/e*    It  was  faid,  that  the 
fingle  queftion  was,  whether  ^«  might  limic 
new  ufes  againft  his  own  feoffment  ?  and  ic 
was  contended   that  he  could  not.      For, 
firft,  a  livery  was  of  fuch  force,  that  it  gave 
and  excluded  the  feoffor  n^  onfy  from  all 
prefent  rights,   but  from  all  future  rights 
and  titles,  as  9  H.  y.  foU  i.  b.  the  cafe  of 
tenant  by  curtcfy,  .9.//.  7.  24,  b.  the  cafe 
of  an   intruder  and  recovery  in  a  writ  of 
difceit,  and  39  H.  6.  43,  a.  where  the  fon 
diffeifed  the  father  and  made  a  feoffment. 
And  alfo  in  all  aftiona,  although  the  fame 
were  in  a  manner  collateral  to  the  land,  as 
34  //.  6.  44*  a.  the  cafe  of  attaint,  38  E.  3. 
16.  b.  the  cafe  of  difceit.     That,  in  thofe 
cafes,  thofe  aftions  were  extinguifhecj  by  a 
feoffment  of  the   land ;    and  yet  they  were 
collateral  to  the  right  of  the  land  ;   for  hy 
thefe  no  land  was  demanded,  but  they  were 
only  to  reform  erroneous  proceedings,  viz. 
tlic  falfe  oath  and  falfe  return  of  the  iberiffs, 
3  &c. 


! 
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&c.  but,  becaufe,  by  a  mean,  the  poflef- 
lion    smd  inheritance    of  the  land  would 
be    alfo    removed  and  divefted  by  them, 
for  that  reafonj  by  a  feoSinent  of  the  land 
thofe  a£fcion$  were  gone.     So>  in  the  cafe 
at  bar,  although  thi$  power  to  revoke  the 
former   ufes    and    eftatee    an^  to  limit  a 
Mw  ufe,  was  not  properly  any  intereft  or 
right  in  the  land ;  yet,  it  was  a  mean  by 
which  the  pofleflion  and  right  of  the  land 
would  be  altered  and   divefted  out  of  a 
third   perfon.     That  it  wa$  clear,   that  a 
future  ufe   Ihould    be  gmen  inclufively  in 
the  livery;    and,   then,   if  a  future  right   27  H.  S.  29. 
collateral  to  the  right  of  the  land  ;   and  a   ^  , 
future  ufe,  Ihould  pc  given  and  extingutfhed  Cafe.  - 
in  the  livery  of  the  land,  fo  ihould  it  be  in   ^^^^^^  ^^• 
the  cafe  at  the  bar :  for,  to  examine  the  cafe 
by  parcels,  fuppofe  that,  in  the  cafe  above, 
the  provifo  had  been  only,  that,  if  J.  fur- 
vived  B.\  then  he  nnight  revoke  the  former 
ufes  without  more  being  faid,  it  was  clear 
that,  after  the  laid  feoffment,  he  could  not 
revoke ;   for,  then,  he  would  have  the  land 
again,    againft  his  own   feoffment,   which 
would  be  againft  all  reafbn.     Then,  in  the 
cafe   at  bar,  the  provifo  went  further,  fciL 
that  he  might  alter,  charge,  &c.     Suppofe, 
then,  that  he  had  had  power  to  revoke  the 
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jincicnt  ufcs,  and  power  to  limit  new  ufcs  to 
fi  ftrangcr,  how  (hould  the  ftrangcr  have  this 
new  ufe  ?  certainly  by  force  of  the  firft  feofFr 
ment  made  by  the  faid  y/j  for,  out  of  that, 
all   the  then  cxifting  and  fubfequent  ufes 
arofe.  And  thus  the  ftranger  would  have  this 
ufe  in  a  manner  by  the  faid  A.  againft  his  own 
later  feoffment  and  livery,  which  could  not  be. 
And,  as  to  the  cafes  of  mere  naked  autho- 
rities, it  was  argued,  that  they  were  clearly 
didinguifliable;   for,  in  the  cafe  of  naked 
authorities,  the  appointee  was  in  by  the  in- 
llrument  creating  the  power  fimfly^  but,  in 
the  cafe  at  bar,  the  appointee  would  be  in 
by  the  aft  of  him  who  executes  the  power  alfo. 
And,  upon  conference  with  all  the  judges, 
Wrayy  (C.  J.  ol  England^  and  all  the  Cour^ 
of  King's  Bench,  were  of  opinion  upon  thi$ 
point,  that  a  power,  as  well  to  revoke  as  to 
limit  new  ufes,  might  be  utterly  gone  and 
extinguilhed  by  a  fine,  or  a  feoffment. 

And,  as  to  the  fecond  and  third  points,  it 
was  contended,  that  fuch  future  power  might 
be  releafed ;  for  it  might  be  refenr^bled  to  a 
condition  fubfequent,  although  the  perfor- 
piance  or  breach  thereof  could  not  be  done 
without  an  aft  precedent  j  as  \i  A*  enfeolFcd 
^.  and  his  heirs,  upon  condition>  th^t,  if  B. 
furvived  C,  if  then  A,  and  his  heirs  paid  to 
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B.  his  heirs  or  afllgns  40  s.  that,  then,  h« 
and  his  heirs  fliould  re-enter ;  in  that  cafe,it 
was  a  condition  fubfequent;  and,  although 
it  could  not  be  performed  but  upon  a  con- 
tingency, yet  the  inheritance  was  in  l?im, 
and  ftiould  defcend  to  his  heir,  and  therefore 
might  be  releafed,  and  his  heir  by  hi^  re- 
Icafc  might  be  barred.  And,  therefore,  if  a 
man  made  a  feoffment  in  fee  with  warranty, 
in  that  cafe,  before  he  could  vouch,  he 
ought  to  be  impleaded ;  fo  that  the  voucher 
depended  upon  an  a£t  uncertain,  viz.  that 
he  ihould  be  impleaded  in  a  real  aftion  by 
a  ftranger  i  yet,  by  a  releafc  of  all  demands, 
the  warranty  was  extinguifhed  ;  for  it  is  an  Liu*  171; 
inheritance  in  law,  and  may  defcend  to  the 
heir,  and,  confequcntly,  may  be  releafed. 
And,  if  a  man  covenanted  to  do  a  collateral 
aft,  in  that  cafe,  before  the  breach  of  it,  a   Tr,  4  EKz, 

relcafe  of  all  adions,   fuits,   and  quarrels,    ,027  Com. 
would   be  nothing  worth;   for,  before  the   Ban, 
breach  of  it,  there  was  not  any  duty,  br  caufe 
of  adtion  >  but  the  breach  ought. to  precede 
as  was  adjudged.     But,  in  the  fame  cafe,  g 
releafc  of  all  covenants  would  bar  it :  for,    35  H,  8.  56, 
by  his   death,  the  law  transfered  it  to  his   ^' 
executor,  and,  by  confequence,  he  might  re- 
leafe  it ;    fo,   when  a  woman  had  title  of  v6  £.  3  Fltz. 
dower  of  land,  whereof  qne  was  tenant  for     ^^'  '^^' 
life,  the  reverfion  to  another  in  fee,    and 
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the  woman  Feleafcd  to  him  io  Fcverfian;  it 
was  a  good  bar  in  a  writ  of  dower  againft 
tenant  for  life ;  atidj  yet,  at  the  fame  time^ 
fhe  had  no  prefent  caufe  of  aftion  againft 
21  H.  7.  41.  him,  but,  in  future,  after  the  death  of  tenant 

for  life.  So,  a  releafe  of  an  annuity  to  the 
patron  in  time  of  vacation  was  good,  yet 
no  aftion  lay  againft  him  nor  againft  any 
other  till  a  fuccefibr  were  made,  and  yet  a 
releafe  would  extinguifti  it.  And  fuppole 
that,  in  the  cafe  at  bar,  the  power  of  re*- 
vocation  upon  the  faid  contingency  had 
been  rcferved  to  the  feoffor  and  his  heirs, 
without  doubt,  it  would  have  been  an  inhe* 
ritance  in  him,  and  would  have  defcended, 
to  his  heir,  and  by  confequence  his  releafe 
would  extinguiih  it. 

But,  as  to  that  point,   the  court  gave  no 

refolution.     But,  upon  the  third  point,   it 

was  agreed,  fer  totam  curiam^  that,  if  the 

power  of  revocation  had  been  in  prafenti^ 

as  the  ufual  provifoes  of  revocation  werc> 

it  might  have  been  extinguifhcd  by  releafe, 

fnade  by  him  who  had  Juch  powers   to  any 

who  had  an  eft  ate  of  freehold  in  the  land  in 

poffeifion,  reverfion  or  remainder  J  and  there^ 

by,  the  eftates,  which  were  before  defe^fible 

by  the  provifo,  would^  by  fuch  releafe^  bfe 

madc'  abfolute^ 
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Afx};  &  to  the  foui'th  point,  it  wa»  coa-» 
tended  againfl:  the  eitecution  of  the  power, 
that,  as  well  the  power  as  the  provifo 
arid  c6vefiantt  mrght,  by  the  words  of  de* 
ftazance,  be  defeated ;  for,  both  were  execu^^ 
tory,yh7«  the  power  itfelf  which  was  created 
by  the  covenant,  and  the  provifo ;  and,  as  the 
provifo  and  the  covenant  itfelf  commenced 
by  JeeJ,  fo,  by  iieeJ,  they  might  be  annulled 
and  defeated.  For,  ic  was  faid  that,  in  all 
cafes  when  any  thing  executory  was  created 
by  deed,  the  faitie  thing,  by  confent  of  rail 
peribns  who  were  parties  to  the  creation  of 
it,  might,  by  their  deed,  be  defeated  and 
annulled }  and  therefore,  it  was  faid,  that 
warranties,  recognizances,  renu,  charges, 
annuities,  covenants,  leafes  for  years,  ufcs 
at  common  law,  and  the  like,  might,  by  a 
defeazance  made  with  the  mutual  confent 
of  all  thofe  who  were  parties  to  the  creation 
of  them,  be,  by  deed,  annulled,  difcharged, 
and  defeated  ;  for,  it  would  be  ftrange  and 
unreafbnable  that  a  thing,  which  was  created 
by  the  aft  of  the  parties,  Ihould  not,  by 
their  aft,  with  their  mutual  confent,  be  dif- 
folved  again.  And  of  fuch  opinion  alio  was 
ff^rayj  Chief  Juftice,  and  the  whole  court ; 
namely,  that  by  the  faid  defeazance,  as  well 
the  faid  covenant  which  created  the  faid 
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power,  as  the  power  itfelf  created  thereby, 
was  utterly  defeated  and  annulled. 

Diggcs's  ^^^  *^  ^^^  clearly  held,   in  the  fourth 

Caic,  rcfolucion  in  Digges's  cafe,  that  a  fine  levied 

Et  vld!  Her-    ^Y  tenant  in  tail,  before  a  power  of  revo- 
ring  V.  cation  had  been  completely  executed  purfuant 

is^T*  to  the  forms  required  in  the  creation  of  it, 

txtinguilhcd  the  power. 

Hard.  416.  An  aflignmcnt  of  totum  ftatum  Juunty  or' 

I  Vent.  226.    total  alteration  of  the  eftate  for  life  to  which 

a  power  is  appendant,  deftroys  the  power. 

But,  where  a  feoffment  was  made  of  lands 

fubje6t  to  a  power  by  one   to  whom  the 

power  was    not  referved  and  in  whom  it 

Jnira  »8.        never  vefted,  it  was  faid  by  L  ord  Hale^  in 

Edwards  verf.  Slater^  that  fuch  feoffment 
would  not  deftroy  the  power.  However  it 
feems  that,  in  that  cafe,  which  arofo  upon  a 
ipecial  verdift,  there  was  no  ffeoflFhicnt 
found,  but  only  a  conveyance  with  the 
words,  grants  bargain^  Jett^  releaje^  enfeoffs 
and  confirm.   So  quare^ 

But  a  leafc  and  rclcafe,  not  taking  efFeft  fo 

as  to  difplace  an  eftate,  will  not  deftroy  a 

T«nkins  V.        powcr  appendant.     Thus,  where  one,  being 

i,ej'jnis.  fcnant  for  life  and  having  a  powcr  by  deed 

I  W 
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or  will  to  charge  land  with  looo  A  as  he  i  Ch.  Ca. 
ihould  think  fit,  joined  with  the  remainder  g^^y-j^  £a 
mah  in  tail,  in  a  leafe  and  releafe  to  convey  wards  v. 
the  premifes  in  fee  by  way  of  mortgage  ^^^^^^^^^f 
for  fecuring  a  fum  of  money  and  intereft ; 
it  ^oeing  held  that  thi3  mortgage  was  not  a 
gpod  execution  of  the  power,  it  was  then 
cbotendedj  that  tenant  for  life  had  conveyed 
fU  his  intereft  out  of  hinrj  thereby,  and  fo 
was  difabled  to  execute  his  power  after- 
wards. But  the  court  were  of  opinion,  that 
the  power  was  not  deftroyed  by  the  mort-' 
gagej  becaufe  it  was  by  leafc  and  releafe, 

» 

an4  nqt  by  fine  or  feoffment^ 

And  a  power  in  grofs  as  well  as  a  power 
appendant,  may  be  deftroyed  by  the  donee 
thereof,  by  fine  or  recpvery. 

Thus,  it  was  agreed  by  the  court,  in  the  cafe  King  v.  McJ« 
of  King  verf.  MelHngy  that  a  comipon  recovery  ^^yftnt.  22I 
fuffered  by  tenant  for  life  of  an  eftate  with 
a  power  annexed  thereto  to  make  a  jointure, 
would  bar  the  power }  for,  that  the  recom- 
pence  in  value  w^s  of  fo  ftrong  confideration, 
that  it  fcrved  as  well  to  bar  rents,  condi- 
tions, powers,  poflibilitics,  &c.  going  out 
of  or  depending  upon  the  land,  as  the  land 
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But,  in  the  following  cafe,  a  diftinftion 
was  made  between  powers  in  grofs,  and 
powers  appendant,  as  to  their  being  af- 
fcfted  by  the  aft  of  the  donee  thereof. 
And  it  was  held,  that  where  a  power  with 
relation  to  the  land  on  which  it  was  to  opc- 
ratej  affcfted  it,  as  to  part  of  the  eftatc  or 
intercft  therein,  as  a  power  in  grofs,  and,  as 
to  part  of  the  eftate  or  intereft  therein,  as  a 
power  appendant,  the  aft  of  the  donee  of 
the  power  was  valid,  quoad  that  part  of  the 
intereft  or  eftate  which  it  affefted  as  a  power 
appendant,  and  void,  as  to  that  part  of  the 
intereft  or  eftate  which  it  affeftcd  as  a  power 
in  grofs. 

Fdwards  v.         There,  a  man  fettled  lands,  by  fine,  to 
^laur.  ^}^g  yfg  ^  himfelf  for  life,  with  a  claufe  in 

the  deed  of  ufes,   "  I'hat  if  he  Jhould  make  a 

jointure  to  his  wifey  and  Jhould  make  a  leaje 

for  3 !  years ^  to  commence  after  his  deaths  for 

the  raifing  of  three  thou/and  pounds  for  his 

daughters  portions^    that  then    the    conuzees 

fhould  fiand  charged  to  thofe  ufes  \   and  then 

limited    feveral    remainders    over   in    tail, 

the  reverfion  in  fee  to  himfelf.^*     He  after-^ 

wards    made  a    jointure  purfuant  to   this 

power,   and  then  he  bargained  and  fold  the 

lands  to  other  perfons  in  fee  by  deed  in- 

rolled> 
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rolled,  in  truft  x,(^  raife  portions,  &c.     The 
bargainees  afterwards  re-conveyed  the  lands 
to  him  in  fee  by  feoffment.     Then  he  made   Vid.  fupra 
a  leafe  for  31  years  to  begin  after  his  death,    ^  * 
for  the  raiiiDg  three  thoufand  pounds  for  the 
portion  of  two  of  his  daughters,  and  then 
he  and  his  wife  levied  a  fine.  Jut  conuzance 
de  droit y  &c.  and  afterwards  he  died.     A 
perfon,    by  direftion  of  the    leffee  for  31 
years,  entered.     And,  whether  his  entry  was 
lawful  or  not,  was  the  queftion  ?  And  this 
depended  upon  whether  the  power  was  ex- 
tinguifhcd  by  the  bargain  and  fale,  and  feoff-   vid.  fupra  . 
mcnt.     And,  amongft  other  arguments,  the   *^* 
following  of  which  only  were   relevant  to 
this  point,  it  was  contended  for  the  plain- 
tiff, that  by  the  bargain  and  fale,  the  tojiant 
for  life  had  departed  with  all  his  cftate,   fo 
that,  afterwards,  he  had  no  power  to  make  a 
leafe  for  31  years  j  for,  the  power,  in  this 
cafe,  arofe  andpaflcd  out  of*  the  intereft  and 
eftate  of  the  tenant  for  life.     Secondly,  that, 
by  the  re-conveyance  to  the  tenant  for  life 
in  feey  he  was  now  in  of  a  new  and  other 
cftate,  and>  confequently,  his  power  was  loft 
and  gone.      But   Hale^    Chief  Baron,    and 
Baron  Rainesford  held,  agalnft  the  opinion  of 
Baron  Turner,  that  neither  of  the  circum- 
ftances  dated,  had   deftroyed   the   power: 
and  Hale,  as  to  the  firft  objedioa  faid,  that 

the 
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the  bargain  and  falc  did  not  touch  the  re- 
mainders in  tail,  but  only  the  eftatc  for  life 
and  the  remainder  in  fee ;  for  the  pow^r, 
as  to  thaty  was  not  a  power  annexed  to  the 
land,  but  a  power  in  grofs.  .  If  the  tenant 
for  life,  in  this  cafe,  had  had  a  power  of 
revocation^  and  had  made  a  leafc,  that 
would  not  have  deftroyed  his  powers  be- 
caufe  no  eftate  was  difplaced  by  it.  And 
HsgliesRep.    his  lordfhip  faid,  that  a  bargain  and  fale  did 

^'^vid  Cro  "^^  P^^^  away  or  affeft  a  contingent  ufe  in 
Eliz.  688,  the  bargainor;  but  a  feoffment  or  a  fine 
'^9'  would  transfer  it.     And,  as  to  the  fecond 

objection.  Hale  held,  that  if  the  remainder 
in  fee  (hould  come  in  being,  the  bargainee 
would  not  hold  the  land  charged  with  this 
leafe  for  3 1  years;  becaufe  the  intcreft  in  the 
remainder  in  fee  would  fupport  the  bargain 
and  fale,  and  it  was  a  povftr -annexed  to  that 
.eftate  :  but,  ////  then,  i(  was  a  collateral 
power  and  in  grofs,  quoad  the  remainders  in 
tail  which  were  precedent  to  it. 

Bat,  from  what  Lord  Hale  obferves  in  the 
preceding  cafe,  as  to  the  diftinftion  between  n 
bargain  and  fale,  and  a  feoffment,  he  feems  to 
have  refted  his  determination  in  this  cafe, 
partly,  upon  the  famediftinftion  as  was  taken 
with  regard  to  the  leafe  andreleafe  in  the  caf6 
of  Jenkins  r.  Keymis ;  namely,  that,  being  by 

bargaii> 
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bargain  and  fale^  there  was  no  actual  tranf- 

mutation  of  poffeflTion,  and  fo  no  eflace  dif- 

placed  by  it ;  and  he  feems  to  have  held  the 

conveyance  of  the  bargainees  as  not  altering 

the  cafe.     This  is  the  only  view  in  which 

this  cafe  feems  reconcileable  with  the  rcfo-   Supra  27, 
lution  in  King  v.  MeUing.  . 

If  one,  who  hath  power  to  revoke  an  ufe,   Bullock  v. 
make  a  leafe  for  years,  and  then  levy  a  fine  for   i/i^chi  c 
aflfurance  of  the  Ifflee,  without  any  other  ex- 
prefs  ufc  i  fuch  fine  will  not  extingliifh  thc^ 
power  of  revocation,  but  will  fufpend  it  for 
the  term. 

Secondly,  with  regard  to  the  civil  qualifi- 
cations of  the  perfon  to  execute  the  power. 

And,  as  to  this,  it  is  obfervable,  that 
where  the  power  is  fimply  collateral  to 
the  eftatc,  a  feme  covert  may  execute  it, 
notwithftanding,  that  at  the  time  it  was 
delegated  to  her,  Ihewasfolei  for,  when- 
ever Ihe  executes  the  power,  the  cejliti  quff 
ufe  of  the  power  does  not  derive  any  in- 
tcreft  from  the  donee  of  the  power,  (the 
doDce  thereof  being  merely  an  inftrument, 
or  conduit-pipe  to  carry  into  execution  the 
intent  of  the  donor  of  the  power,)  but 
is  in  immediately  by  and  under  the  inftru- 
I  mcAt, 
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mcnt,  creating  the  powcr^  not  ^ffcclcd 
by  any  intervening  ^6ts  of  fuch  donee. 
As  where  A.  feifcd  of  a  mcfluage  in 
fee,  dcvifcd  it  in  thcfe  i«ords.  "  I  give 
and  bequeath  unto  Agnes  my  wife,  my 
houfe^  &c.  to  difpoie  9t  her  will  aod 
pleafure,  and  to  givp  to  J^cb  of  mj  Jbn^ 
as  ftie  thinks  beft."  The  devifor  left 
four  fons.  The  wife  marriietd  a  fecond  huf- 
band,  and  then  ihe  CMeciKed,  the  power 
vcfted  in  her>  by  feoffnient  to  the  fecond 
fon  of  the  devifor.  And>  on  an  ejeftment 
brought  on  aa  /evidion  of  the  fecond,  by 
the  eldeft  fon,  the  queftion  was,  if  the  feoff- 
ment were  good,-  the  wife  having  married 
after  the  death  of  the  te.ftator  and  before 
Ihe  executed  the  power?  and  the  qgurjc 
agreed  unanimoufly  as  to  that  point,  that 
xhe  a£k  of  tl^  wife  was  good  notwithftand- 
ing  the  coverture. 


Dighton  V, 
Tomlinlbn. 
Comyns  194. 
S.  C. 
Salk^  239. 
Lucas  31,  71. 
Vide  I  Will, 
154.  his  ar- 
gument in 
S.  C.  ct  vid. 
Gibbons  v. 
MbiiUon. 
Finch  346. 


So  where  T.  by  his  will,  devifed  all  the 
reft  of  his  freehold  l^pds  and  tenements  to 
his  wife  M.  for  life,  ajid  then  to  be  at  her 
difpofal,  frovidsd  that  fh.e  difpqfcd  of  the 
fame  after  her  death  to  any  of  her'  children. 
Afterwards  the  wife,  the  devifor  being  dead 
and  Jhe  haying  iffue  by  him  a  fon  and  a 
daughter,  married  again  i  then  (he  and  her 
hufb^nd  executed  the  power  in  favor  of  her 

daughter^; 
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daughter;  and  two  qucftions  arofe.    Firfl:,    3  Leon 71. 
what  was  gfvcn  to  M.  the  wife,   by  the   j^ickl/^ 
will  I  whether  a  naked  power  or  an  cftatc  ?    Satting- 
Secondly»   if  a    power  only,   whether  her   ^^^^'^ 
coverture  rendered  her  incapable  of  cxecut-    Rep.  1I89. 
ing  it  ?  Ab  to  the  iirft  queftionj  the  court 
were  unanimoufly  of  opinion  that  the  wife 
had,  under  the  will,  an  eftate  for  life  only 
with  a  power  of/ficijlcalhn  fimply  coUateraL 
And  upon  the  fecond  queftion,  three  of  the 
judges  held)   that  the  power  was  well  exe- 
cuted notwithftanding  the  coverture.   Upon 
what  ground  the  fourth  judge  diiFere4  in 
opinion  does  not  appear,  but  the  decifion 
was  affirmed  in  the  ^een's  Bench  upon  a 
writ  of  error. 

And  if  a  power  be  appendant  or  in  grofs, 
and  the  donee  thereof  be  a  feme  fole,  the 
better  opinion  feems  to  be,  that  (he  will 
not,  by  her  fubfcquent  marriage,  render  her- 
fclf  incapable  of  executing  the  power.  She 
being,  as  to  her  intereft  therein,  confidcred^ 
ii\  equity  J  as  a  feme  fole. 

Thus,-  it  was  refolvcd  between  Harris  v.  Hama  v* 

Graham  on  a  fpccial  vcrdidV,  where  a  man  ®«*^,^:. 

dcvifed  land  to  B.  his  wife  for  life,  the  re-  ^2^,  u. 

mainder  to  C.  in  fee;  and  then,  by  codifcil,  ^•^'*'  ^^^^" 

devifed  that  B*  fhould  have  power,  Jixmcnfhs  *^^* 

D  ii/or$ 
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iefore  her  deaths  by  deed  or  without,  to  Icale 
for  fix  years ;  and  the  hulband  dicd^  and  B. 
married  again ;  that^^  and  her  buJI/and might 
leafe,  by  deed  or  without  deed,  for  fix  years. 

So,  it  is  faid  by  Lord  Hardwicke  in  the 
cafe  o{  Hcrle  v.  Greenbanki  that  it  had  been 
determined  in  the  cafe  of  Lady  Travel^  be- 
fore Lord  Chancellor  King^  that  a  feme 
covert  might  exercife  a  power  of  appoint^ 
ment  of  her  own  eftate ;  and  fo  his  Lordihip 
faid  was  the  common  cafe  where  a  power 
was  given  to  a  woman,  tenant  for  lifc^  to 
execute  leafes. 


Bayley  ▼. 
Warburton, 
Com.  494. 


Again,  where  one  feized  in  fee,  on  his 
marriage  with  a  fecond  wife,  fettled  the 
lands  in  queflion  on  himfelf  for  life,  then  co 
his  wife  for  life,  then  to  the  iflfue  of  that 
marriage,  then  to  the  ufe  of  his  cldeft 
daughter  by  his  former  wife,  who  was  mar- 
ried, and  to  the  heirs  of  her  body,  &c. 
And  there,  was  a  provifo,  that  it  ftiould  be 
lawful  for  the  wife,  during  her  life,  to  dc- 
mife  the  premifes  to  any  perfon  for  fuch 
term,  with  and  under  fuch  conditions,  rents, 
and  rcfervations,  in  fuch  manner  to  all  in- 
tents as  tenant  in  tail  might  do  by  the  fta- 
tute  32  Hen.  8.  for  the  term  of  one,  two, 
or  three,  lives,  upon,  and  under,  fuch  rcfer- 
vations 
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y^dons  and  rents,  and  in  fuch  manner,  as 
tenant  in  tail  was  enabled  to  do  by  that 
ftatute.  The  hufband  died,  and  the  wife 
married  again,  and  then  fhe  and  her  huf- 
band demifcd  the  premifes  purfuant  to  the 
power.  And  two  queftions  material  to  the 
point  in  difcuffion  arofe.  Firft,  whether  the 
ieafe  being  made  by  hufband  and  wife,  when 
the  power  was  given  to  her  alone  were  a 
good  execution  thereof,  or  whether  it  were 
not  fufpcnded  by  the  marriage  ?  Secondly, 
whether  this  Ieafe  by  the  hufband  and  wife 
ought  not  to  have  been  made  by  fine  ?  and 
it  was  held  upon  the  firft  queftion  that  this 
was  a  good  execution  notwichftanding  the 
coverture.  And,  as  to  the  fecond,  that  no 
fine  was  neceflary ;  for  the  eftate  of  the 
Icffees  was  not  derived  from  the  leflbrs,  but 
arole  out  of  the  eftate  of  the  feoffees  or 
releafces  named  in  the  original  fettlemeat. 
And  that  therefore,  nothing  more  was  rc- 
quifite  to  the  raifing  an  eftate  to  the  leffee, 
but  what  was  required  by  the  deed  which 
created  the  powers  which  was  only  an  in- 
denture figned  by  the  party  making  the 
Ieafe,  and  made  in  fuch  manner  as  the  22 
Hen.  8.  required  in  leafes  by  tenant  in  tail. 

The   cafe  of  Rich  verf.   Beaumont,  was 
cited  in  that  of  Herle  verf.  Greenbank  to  the 

£>  2  fame 
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Rich  vi^rf.        fame  point ;  but  this  cafe  feems  not  to  have 
Beaumont.       ^^^  ^  j^^^j  dccifion  in  the  ultimate  ftage  of 

^  Brown  sCa.     .  ^.        /.  r>  •  ,  t  ^     ^ 

Pari.  308.  It-     The  faces   material  were,   that  G.  B. 

Vin.  vol,  4.  daughter  and  heir  of  ff^.  (feifed  in  fee  tail  of 

26'.  vol.  22.  eftates  in  pofleffion,  and  alfo  of  eftates  in  rtf- 

p.  277.  Ca.  verfion  after  the  death  of  her  mother  £.  5.) 

^^i    r-  by  indentures  of  leafe  and  releifc  conveyed 

Abr.  157.  the  fame  to  truftces,   in  order  to  fufFcr  a 

Ca.  4.  753.  recovery  thereof  i   the  ufes  of  which,  were 

Ca  2« 

thereby  declared  to  enure  (after  fccuring 
an  annuity  to  £.  B.  during  her  life)  to 
t'uftees,  upon  truft  to  permit  and  fuffcr 
G.  jB.  and  her  afligns,  during  the  term  of 
99  years,  if  fhe  (hould  fo  long  live,  to  re- 
ceive and  take  the  rents  and  profits  of  the 
premifes  to  and  for  her  fole  and  feparate  ufe 
and  benefit,  whether  (he  Ihould  be  folc  or 
married,  and  exclufive  of  any  hufband  or 
hufbands  flie  might  at  any  time  thereafter 
marry  ;  and,  upon  further  truft,  that  if  G.  B. 
Ihoqld  leave  iffue,  either  a  fon  or  fons, 
daughter  or  daughters,  or  both,  that  (hould 
furvive  her,  or  that  the  ilTue  of  fuch  fon  or 
fens,  daughter  or  daughters  (hould  furvive 
her;  then  the  truftecs,  &c.  (hould,  upoa  rc- 
queft,  and,  at  the  dircftion  of  the  faid  G.  B. 
tcftified  under  her  hand  and  feal,  by  any  deed 
in  writing,  or  by  her  laft  will  and  teftament 
in  writiii;^,  or  any  inftrument,  purporting 
to  be  her  laft  will,  figned  in  the  prefence  of 

three 
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three  or  mart  credible  witncfles,  grant  and 
convey  the    premifes,    fubjedl    to  the  faid 
yearly  rent  charge  to  E.  C.  to  and  amongft 
fuch  child  or  children  as  (he  (hould  leave^ 
or  to  the  iffue  of  fuch  child  or  children  if 
thev  fhould  die  before  the  mother,  to  and 
for  fuch  eilates  and  ufes,  and  in  fuch  man- 
ner and  proportion,  as  by  fuch  writing,  will, 
or  indrument,  Ihould  be  directed  and  ap* 
pointed;    and  for  want  of  fuch  dircdion 
and  appointment,  Ihould  grant  and  convey 
the   faid   premifes    to    and    amongft    fuch 
child  or  children  of  the  faid  G.  B.  as  (he 
Ihould  leave  at  her  deceafe  i  or  in  cafe  of 
the  death  of  fuch  child  or  children  before 
her,   then    to  the   liTue  of  fuch    child  or 
children    equally   to    be    divided    amongft 
chem,   as  tenants  in   common  and  not  as 
jointenants.     And  upon  further  truft,  that 
in  cafe  G,  B.  ihould  leave  no  iffue  of  her 
body,  and  that  the  faid  E.  C.  her  mother 
/hould  Turvive  her,  then  the  truftees,  &c. 
fliould,   upon  requcft  and  at  the  charge  of 
the  faid  E.C. ,  grant  and  convey  the  faid  pre- 
mifes to  her  and  her  heirs :  and  upon  fur- 
thv  truft,  that  in  cafe  E.  C. ,  fliould  not  fur- 
vive  the  faid  G.  B. ,  fberi  the  truftees,  &c. 
ihould,  upon  requeft  and  at  the  charge  of 
the  faid  G.  B. ,  grant  and  convey  the  pre- 
mifes to  her  and  her  heirs  5  or  to  fuch  other 
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ufe  or  ufes,  perfon  or  perfons,  and  for  fuch 
cftatc  or  cftatcs  as  flic  fliould,  by  aoy  inftru- 
ment  in  writing  under  her  hand  and  feal, 
attefted  by  two  or  mgre  credible  witncffcs, 
or  by  her  laft  will  and  teftamcnt  in  writing 
duly  executed,  or  other  inftrument  purport- 
ing to  be  her  laft  will  and  teftament,  direft 
and  appoint ;  and,  for  want  of  fuch  appoint- 
ment, then  to  convey  the  fannc  to  fuch  per- 
fon and  perfons  and  their  heirs,  as  for  the 
time  being  (hould  be  heir  at  law  of  the  faid 
G.  B.  And  in  the  fame  deed  was  contained 
a  p'ovifo  that,  "  in  cafe  the  faid  G.  B.  fbould 
Jurvive  the  faid  E.  C. ,  //  Jhould  be  lawful  for 
her,  by  deed  indented  under  her  band  and  fealy 
executed  in  the  frefence  of  three  or  more  credit 
ile  witneffesj  or,  by  her  lafi  will  and  teftament 
in  writing  duly  executed,  to  revoke,  alter, 
change,  determine,  and  make  void  all  or  any 
the  ufe  or  ufes,  eflate  or  efiates,  therein  before 
limited,  declared  or  appointed,  of  and  concern'- 
ing  the  faid  premifes ;  and  by  the  fame,  or  any 
other  deed,  or  will,  to  create  or  raife,  limit 
or  appoint  any  other  new  ufe  or  ufes,  eflate  or 
elates,  of  and  concerning  the  fame,  or  any  part 
thereof^^ 

G,  B.  at  the  time  of  executing  thefe  deeds, 
declared  flic  was   going  to  be  married  to  • 
J.  R.  and  that  flie  intended  the  eftatc  fot 

the 
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the  advancement  of  him  and  his  family; 
and  the  deeds  were  accordingly  executed 
with  a  view  and  intention  of  veiling  a  power 
in  her  for  that  end  and  purpofe. 

The  marriage  was  foon  afterwards  had, 
and  E.  C.  died  in  the  Hfe  time  of  G.  B. 

A.R.  and  G.  J5.  had  Lffueonly  one  fon; 

and  flic,  havingy  as  flie  frequently  declared, 

a  fettled  intention  to  advance  A.  R.  and  bis 

family^    by   virtue  and  in  furfuance  cf  the 

powers  referved  to  and  vefied  in  her '  by  the 

Jetilementy    but  without  having  any  opportu-- 

nity  of  feeing   the  fame^    made,  fignedy   and 

fealed  her  laji  will  and  tefiamenty  attefied  by 

.  three  credible  witneffes  \  and^  thereby ^  devifed 

to  her  f on  all  her  real  eflate  in  the  county  of 

Derby,  he  to  enter  into  poffeffion  thereof  in  the 

manner  in  the  will  fiated:   andy  "  if  her  foH 

Jbould  die  in  bis  minority  without  ijfuey   then 

jbe  divifed  all  her  real  efiate  to  A.  R.  his 

beirsy  and  affigns  for  ever.*^    And  flie  ordered 

and  direftcd   that   her  truftces,  or  fuch  of. 

them  as  fhould  be  living,  fliould   convey 

their  faid  truft  eftate  to  fuch  ufes,  and  for 

fuch  perfons  as  were  named  in  her  faid  lad 

will.     The  teftatrix  on  the.  fame  day  died, 

and  foon  afterwards  her  fon  died,  an  infant 

and  without  iflue. 
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J.  R.  then  exhibited  a  bill  in  Chancery 
againft  the  heirs  at  law  of  his  wife  G.  B.  and 
againft  the  tru{tees>  praying  that  the  truftees 
might  convey  the  legal  eftate  in  the  pre- 
mifes  to  him  and  his  heirs  -,  the  defendants 
having  put  in  their  anfwers,  the  caufe  came 
to  a  hearing  before  Lord  Chancellor  King, 
who  difmifTed  the  bill ;  declaring^  that  if 
yf.  /?.  had  any  title  to  the  premifes  in  quef* 
tion>  his  remedy  was  proper  at  law  and 
not  in  equity. 

J.  R.  appealed  from  this  decree.  And 
thereupon  it  was  contended  on  this  head  of 
objedtion,  that  if  the  power  exiftcd,  it  was 
not  well  executed;  for,  when  a  power  was  re- 
ferved  to  revoke  by  a  laft  will  duly  exe- 
cuted, it  muft  mean  a  legal  will,  one  that 
was  to  be  made  under  thofc  circumftances, 
and  with  fuch  qualifications  as  the  law  re- 
quired 5  but  the  will  of  a  feme  covert  of  lands 
was  by  law  abfolutely  void.  That  there  was 
no  neceOity  of  undcrftanding  the  will  men- 
tioned in  the  power^  in  any  fenfc  different 
from  the  legal  one,  fo  as  to  mean  any  decla* 
ration  of  her  laft  will  and  intent,  though 
during  coverture  ;  becaufe  Ihe  was  unmar- 
ried at  the  time  of  creating  the  power, 
juid  might  then  have  executed  it  according 

to 
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to  law ;  her  marriage  was  a  fufpenficm  only 
of  the  power  during  coverture,  and  upon 
furviving  her  hufband,  if  that  contingency 
had  happened,  ihe  might  again  have  exe- 
cuted it.  If  the  will  was  a  good  revocation, 
the  ufes,  limited  to  the  truftees,  were 
revoked ;  and  confequently,  their  legal 
cftate  was  taken  away  and  veiled  in  the  ap- 
pellant, and  then  there  was  no  foundation 
for  his  applying  to  a  court  of  equity  to 
have  a  conveyance  from  the  truftccs.  But 
whether  the  revocation  in  point  of  law  was 
good,  or  not,  was  a  queftion  merely  at  law, 
when  the  appellant  might  have  the  full  be- 
nefit of  his  right  if  he  had  any ;  and  if 
there  (hould  be  any  legal  defcft  in  the  ex;e- 
cution  of  the  power,  a  court  of  equity  would 
never  make  it  good  in  favor  of  a  volun- 
teer againft  a  difinherited  heir.  But  the 
order  of  difmifllon  complained  of  was  rc- 
verfed,  and  it  was  ordered  that  the  Court 
of  Chancery  fliould  dircft  a  cafe  to  be  dated 
between  the  parties,  and  to  be  fent  to  the 
Judges  of  the  Court  of  King's  Bench,  for 
their  opinion  on  the  following  points,  viz. 
**  Whether  the  will,  or  inftrument  pur- 
porting to  be  the  will  of  G.  R. ,  formerly 
G.  B.  the  appellant's  late  wife,  were  a 
good  appointment   of   the  eftates   therein 

contained  i  and  whether  the   trufts  therein 

limited 
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limited  were  ufes  excuted  or  trufts  ?"  Buo 
Mr.  Brown  in  a  note  in  hi^  compilation  of 
Cafes  in  the  Houfe  of  Lords>  obferves,  that, 
after  a  very  laborious  fearch,  he  had  not 
been  able  to  difcover  a  fimple  trace  of  any 
further  proceeding  in  this  caufe,  except  an 
order  in  the  Court  of  Chancery  direfting  the 
cafe  to  be  fettled  by  a  matter,  in  cafe  the. 
parties  differed  in  ftating  it ;  however,  in 
truth,  the  direftions  in  this  cafe  involved 
in  them  the  decifion  of  the  queflion  rcfpeft- 
ing  the  validity  of  the  appointment  by  the 
wife :  for,  if  the  Houfe  of  Lords  had  been 
of  opinion,  that  a  feme  covert  could  not 
execute  fuch  a  power,  that  would  have  put 
an  end  to  the  quettion,  as  to  the  hufband's 
right  to  the  eftate. 
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But  if  fuch  power  htexprejsly  referved  to  be 
executed  by  the  feme  "  being fole^*^  a  fubfe- 
quent  marriage  will  fufpend  the  operation  of 
the  power.  As,  where  A. ,  being  a. feme  fole> 
and  feifed  of  a  reverfion  in  lands  after  one 
life,  fettled  the  fame  to  the  ufe  of  herfelf  for 
life,  remainder  in  tail,  with  power  tq  her 
*'  being  Joky*  to  make  leafcs  for  three  lives  in 
poffeffion.  She  married,  and  afterwards  ihc 
and  her  hufband  made  leafes  for  one  and 
twenty  years  for  payment  of  debts,  as  was 
alledged.  One  queftion  was,  whether  this 
4  leafe 
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Icafc  by  baron  and  feme  was  good  ?  Et  per 
curiam.  The  power  was  not  purfiied ;  for  by 
the  marriage  flie  had  put  herfclf  in  the 
power  of  her  hulband,  and  it  was  the  deed  of 
the  hufband  and  not  hers. 

But  the  circumftance,  of  the  power  being 
exprefled  to  be  executed  by  the  wife,  "  be* 
*'  tng  foUy'  is  not  mentioned  in  Siderfiik, 

But  a  didinftion  is  taken  in  the  cafes  of 
powers  to  be  executed  by  infants,  between 
powers  limply  collateral,  and  thofe  where 
there  is  an  interefl ;  for  an  infant  may  do  a 
minifterial  a<5t  if  he  be,  therein,  a  mere 
inftrumcnt  or  conduit-pipe,  and  his  intercft 
be  not  concerned  j  but  a  power  over  bis 
own  inheritance  cannot  be  executed  by  an 
infant* 

Thus  where  A. ,  having  an  only  daughter  -^^^^^  ^^ 
about  fixteen  or  fevcnteen  years  of  age  that   Greenbanlu 
had  married  clandeftinely  to  B.  who  foon    §    " '  ^%^, 
afterwards  became   a  bankrupt,  made  his   696* 
will,  and  thereby  among  other  things  de- 
vifcd  all   his  freehold,  copyhold,   and  real 
cftate,  whatfoever  and  wherefoev^r,  and  all 
his  leafehold  eftate  to  truftees,  their  heirs, 
executors,  adminidrators,  and  afligns  in  trud, 
to  apply  the  rcfidue,  after  paying  their  own 

charges^ 
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charges^  to  the  fole  and  proper  ufe  of  his 
daughter,  during  her  life,  and  to  be  at  her 
difpofal,  and  not  fubjeft  to  the  debts  or 
controul  of  her  hufband,  her  receipts  to  be 
good,  and  to  permit  her  by  deed  or  writing, 
executed  in  prefence  of  three  or  more  wit- 
nefies,  notwithftanding  her  coverture,  to  give 
and  difpofe  of  all  his  freehold,  copyhold, 
and  leafehold  eftate,  as  (he  (hould  think  fit; 
(he  having  a  particular  regard  to  his  poor 
relations  in  Cornwall  and  gave  to  the  fame 
truftees,  whom  he  made  joint  executors,  his 
perfonal  eftate  in  truft  for  the  fole  and  fepa* 
rate  ufe  of  his  daughter,  and  to  be  at  her 
difpofal,  and  not  fubjefi:  to  the  debts  or  con- 
troul of  her  huiband.  ^^.  died  foon  after- 
wards. His  daughter  being  under  the  age 
of  twenty-one,  though  above  feventeen, 
after  her  hufband*s  bankruptcy,  and  living 
feparate  from  him,  made  her  will,  and  there- 
by in  purfuance  of  the  power  given  her  by 
her  father's  will,  bequeathed  to  her  daugh* 
ler  M.  one  hgndred  pounds  per  annum^ 
until  (he  attained  the  age  of  ten,  and  after 
that  one  hundred  and  fifty  pounds  per  an^ 
mm  until  twenty-one:  and  gave  her  8000  /. 
to  be  paid  her  when  (he  attained  twenty- 
one,  but  if  (he  died  before  twenty-one, 
without  heirs  of  her  body,  then  lhe*devifed 
tlic  800c/.  over.    She  then  gave  legacies 

to 
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to  fomc  poor  relations  5  appointed  the  two 
truftecs  in  her  fathcr*s  will,  and  two  others, 
joint  executors^  guardians  and  truftees  to 
her  daughter :  then  devifed  the  refidue  of 
her  real  and  perfbnal  eflate  to  the  plaintiffs, 
their  heirs,  executors,  and  adminiftrators 
for  ever,  as  tenants  in  common,  not  as 
jointenants,  charged  as  aforefaid. 

And  one  queftion  was,  whether  the  nvill 
of  the  daughter  was  a  good  execution  of 
the  power  in  her  father's  will  as  to  the  real 

cftatc? 

For  the  plaintiff*  it  was  contended  in  fup- 
port  of  the  power,  that,  as  to  the  devifing 
the  eftate,  it  depended  on  two  queilions. 
Firft,  whether  it  was  the  intent  of  the  tef- 
tator  that  the  devifee  fhould  have  this  power 
during  her  infancy  ?  Secondly,  if  hq  in- 
tended it,  and  fo  expreflcd  it,  whether  in 
law  or  equity  it  could  have  effcA  ?  To  this 
cod,  the  circumllances  at  making  the  will 
Were  proper  to  be  confidered  :  the  teftator 
had  a  point  in  view,  which  could  not  be 
anfwcred  but  by  giving  his  daughter  power 
to  receive  the  profits  immediately  after  his 
death,  and  then  it  mull  be  to  difpofe  of  ic 
alfo  i  the  objeft  being  to  keep  every  thing 
out  of  tl^  husband's  power,  nor  was  there 

any 
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any  thing  to  prevent  this  intent  from  taking 
place.  An  infant  might  prefent  to  a  church  j 
might  declare  the  ufes  of  a  fine  and  reco- 
very ;  might  by  cuftom  at  a  certain  age 
make  a  conveyance,  and  the  law  would  in- 
graft upon  fuch  cuftom  and- carry  it  further, 
as  appeared  from  the  cafe  put  by  Moore  in 

Moore  512.     Lord  Buckhurfi\  cafe,  of  an  infant's  having 

power  to  make  a  feoffment  by  cuftom,  and 
making  a  feoffment  to  the  ufes  of  his  will, 
and  faid  that  tbaty  though  void  as  a  will 
becaufe  of  his  infancy,  ihould  ferve  as  a 
declaration  of  the  ufe  of  the  feoffment ;  that 
this  was  not  to  be  diftinguilhed  from  the 
prefent  cafe.  If  indeed  this  did  not  operate 
by  way  of  execution  of  a  power,  but  as  dif- 
pofmg  of  her  intcreft,  it  would  not  be  good  : 
but  it  operated  by  the  power,  as  fhe  recited 
it ;  and  the  rule  of  law  was,  that,  when  there 
were  two  ways  of  doing  the  fiime  thing,  if 
it  could  not  be  done  by  one,  it  (hould  by 
the  other.     It  had  been  determined  in  Rich 

Vi4.  fup.  36.  v#  Beaumonty  that  a  feme  covert  might  exe- 
cute fuch  a  power  j  then  why  might  not  an 
infant  at  the  age  of  difcretion  ?  the  difabilit^r 
of  an  infant  was  not  a  natural  difability,  be- 
caufe it  was  by  a  pofitive  law  >  and  then  the 
fame  rule  of  juftice  affefting  one  pofitive 
difability  would  afFeft  another,  arid  the  dif- 
j^bility  of  a  feme  covert  was  ftrongcr  than 

that 
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that  ^f  infancy ;  for  to  an  a£kion  upon  a 
bond,  a  feme  covert  might  plead,  non  efi 
faSum-j  an  infant  muft  plead  infancy,  etfic 
non  eft  fnSum.  If  it  was  aflced  at  what  age 
an  infant  might  do  this?  the  anfwer  was, 
whenever  he  was  capable  of  doing  it.  In 
this  cafe  there  was  no  doubt  or  nicety  ;  the 
infant  being  about  nineteen ;  having  as 
much  difcretion  as  if  (he  had  lived  two  years 
longer ;  and  the  Court  of  Chancery  would 
judge  of  the  perfonal  difcretion  of  the  in- 
fant. But  one  non  compos  could  not  eKit- 
cute  any  power,  as  to  aft  as  an  attorney, 
&c.  becaufe  he  had  no  mind.  Where  an 
infant  a6ted  in  auter  droity  he  was  capable 
of  afting,  not  hurting  himfelf  j  it  being 
the  fault  of  the  party  trufting  him  ;  fo  that 
an  infant  executor  might  fell  under  a  power 
by  the  will. 

But  Lord  Hardwicke,  after  full  confidera- 
tion  of  the  quellion,  was  clearly  of  opinion, 
that  the  power  as  to  the  real  eftate  was  not 
well  executed  ;  his  Lordfhip,  in  delivering 
his  judgment,  faid,  that  this  was  a  confider- 
able  queftioni  and  never  determined  th^it 
he  knew  of.  He  could  find  no  cafe,  where 
a  power  given  generally,  could  be  executed 
by  an  infant :  and  therefore  he  would  make 
^Aonq..  As  to  the  general  queftion  concern- 
ing 
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!ng  powers,  it  muft  be  admitted  there  were 
fome  kind  of  powers  an  infant  might  exe- 
cute :  as  where  he  was  a  mere  inftrument  or 
t  Jbift.  52.  a,   conduit-pipe,  where  no  prudence  or  difcre- 

tion  was  required,  or  where  his  right  was 

not  affc&ed.     **  Few  perfons  were  difabled 

.    from  being  private  attofnies  to  deliver  feiCn  ; 

for  monks,  infants,  feme  coverts,  &c.  might 

be  attornies/*     As  this  opinion^^ef  Lord 

Coke  was  delivered,  it  fecmed7  at  firft,  as 

.   if  he  meant  only  to  deliver  feifin,  which  was 

merely  a  minifterial  aft,  although  the  words 

ilaft.  iiS.a.    were  general.      Yet  Lord  Coke  faid,   thac 

-^  an  infant  could  not  be  an  attorney  :  it  was 

therefore  pretty  much  undetermined,  how 
far  infants  could  be  attornies,  unlefs  to  de- 
liver feifin,  or  fuch  a  miniftcrial  aft.  But 
that  was  different  from  thefe  kind  of  powers. 
Thefc  powers  over  real  eftates  were  intro- 
duced by  the  ftatute  of  ufes  j  for,  before  that 
ftatute  they  were  done  by  way  of  condition  ; 
and  as  before  that  ftatute  a  man  might  exer- 
cifc  a  power  over  an  ufe,  fo  he  might  ftilL 
At  common  law  an  infant  might  have  per- 
formed a  condition,  that  was  a  condition 
for  his  benefit :  fo  he  might  make  a  feofP^ 
ment  for  his  benefit :  as  if  he  had  an  eftatc. 
upon  condition  to  make  a  feoffment  of 
part  of  it  to  /.  S.  or  elfe  to  loft  the  whole 
estate.     But,  as  to  the  other  kind  of  ppwrrs 
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,  to-be  executed  by  infants,  he  found  no  au* 
thority  for  it.    An  infant  might  undoubtedly 
prefcnt  to  a  church,  but  he  could  not  exe- 
cute this  power  in  like  manner :  he  might 
prcfent  by  guardian,   if  only  a  month  old ; 
and  the  ftrong  ground  of  that  was,  that 
there  was   no   inconvenience,   becaufe   the 
biftiop'was  to  judge  of  the  clerk's  ability. 
The  inftances  of  fine  and  recovery  were  to 
be  laid  out  of  the  cafe,  the  law  allowing 
infants  to  declare  the  ufcs  thereon  for  want 
-of  remedy  i   for,  in  the  cafe  of  an  infant'i 
fine,  during  nonage,  if  error  was  brought, 
and  tried  by  infpeftion,  it  might  be   re- 
vcrfed  ;  bur,  if  not  reverfed,  the  fine  flood  : 
And  if  the  fine  flood,  the  declaration  of  the 
ufes  was  the  fame  conveyance,  and  there- 
fore that  would  fland ;  for,  on  matter  of  re- 
cord^ he  was  taken  to  be  aperfon  of  full  age,  • 
and  none  mufl  be  admitted  to  aver  the  con- 
trary.    No  argument  could  be  drawn  from 
cuflom,  cuflom  differing  from  private  pow- 
ers given  in*  general:  cuflorn  was /^;c  loci^ 
and  was  always  prefumed  to  have  a  reafon- 
able  commencement:   and  fuch  a  cuflom, 
that  an  Infant  at  fifteen  might  make  a  feoff- 
ment, was  the  fame,   as  if  a  private  a6l  of 
parliament  had  been  made  to  give  infants  fuch 
a  power.    The  cafe  put  by  Moore  had  a  fcm- 
blancc  to  the  execution  of  apower^  but  was 

E  put 
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put  only  arguendo  at  the  bar ;   he  titcd  no 
cafe  for  it,  nor  could  his  lordftiip  find  any 
authority  to  fupport  it,  the  cafes  being  ra- 
ther to   the   contrary,  as  2 1  £.  4-    ^-  ^^^^ 
Cujlom.  pi.  50.  1  Rol.  Ah.  779.  that,  if  an 
infant  made  a  feoffment  of  gavelkind  lands 
warranted  by  the  cuflom,   and  it  was  to  his 
own  ufc,  if  he  made  a  will  of  the  ufe,  it  was 
void ;  unlefs  the  cuftom  would  warrant  it, 
the  devife  was  not  good,   for  the  cuftom 
rnuft  be  taken  ftriftly.     And,  in  his  ^pprc- 
henfion,  this  differed  little  from  the  cafe  put 
by  Moore  \  for,  before  the  ftatute  of  ufes,  one 
might  devife  the  ufe,  and   the  will  would 
have  been  a  good  direftion  of  the  ufe.     If 
fo  that  one,  who  had  a  feoffment  to  his  own 
ufe,  might  devife  it,  yet,  according  to  the  cale 
in  Roll.  Ahr. ,  the  ufe  there  could  not  be  dc- 
vifed  by  will  \   which  was  ^  direct  contra- 
diftion  to  the  cafe  put  by  MoW^,  arguendo  5 
and  therefore  he  took  that  cafe  not  to  be 
law.     It  was  faid  that  a  feme  covert  might 
Tid.  fupra.      execute  a  power,  (which  was  fo  determined 

in  Rich  v  Beaumont ^  upon  the  execution  of  a 
power  created  before  fhe  was  covert,  and  al- 
fo  in  a  cafe  before  Lord  King)  fo  a  power  tb 
a  feme  covert  to  make  leafes  was  good,  and 
therefore  why  not  this  to  an  infant  of  the  age 
ofdifcretion.  He  took  it,  in  law,  that  the 
difability  of  an  infant  with  rcfpeft  to  his 

real 
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real  cftatc  Was  more  fevored,  and  a  ftroftgef 
difability  than  that  of  feme  coverts.  In 
Hob.  95*  there  wet-e  fome  cafes  put,  and 
there  was  a  marginal  note  very  material. 
And  here  he  would  take  notice^  that  the 
notes  in  Hob.  were  allowed  to  be  his  own« 
Irhe  note  was  this ;  "  coverture  was  not,  ^ 
at  common  law,  fo  far  protefted  as  infancy, 
and  fome  other  difabilities,  as  non  fane  me-* 
mory,  &c/*  the  ground  of  the  difability 
being,  not  from  want  of  judgment,  but 
from  being  under  the  power  of  the  hufband ) 
fhe  having  as  much  judgment  as  if  dif-- 
covert!  this  was  the  reafon  why  (he  was 
examined  upon  fufFering  a  recovery.  But, 
no  exatnination  of  an  infant  would  make 
his  recovery  good,  his  difability  arifing 
from  want  of  judgment.  His  lordlhip  i  Inft.  a4^* 
Would  rnenlion  fome  other  cafes ;  viz.  a  ^^^* 
t^om^n  diflfeifee  married,  difleifor  died 
feized:  that  would  take  away  her  entry 
after  her  huiband's  death,  unlefs  Ihe  was 
within  age  at  the  time  of  her  marriage, 
for,  thch,  no  folly  could  be  accounted  in  her 
in  taking  fuch  hufband  as  would  not  enter 
before  the  defcent.  This  (hewed>  that  the 
difability  of  an  infant  arofe  from  want  of 
judgment,'  In  loCo.  43.  a.  Mary  Pcrtington'^ 
cafe,  a  common  recovery  againft  hufband 
and  wife  was  held  good  ;  but  not  fo  againd 
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tn  infant,  who  had  not  fuch  a  difpofing^. 
power  of  the  knd  as  they  had^  but  was  tout 
tufterment  difabled,  by   law,   to  convey  dr 
transfer  his  inheritance  or  freehold  during 
minority  :  but  (he  was  faid  here  to  be  of  as 
much  difcretion,  as  if  (he  had  lived  two  years 
longer,  and  it  was  urged  that  the  court  would 
judge  of   the   infant's  perfonal  difcretion : 
This  would  be  introdudive  of  the  utmoft 
inconvenience,  and  a  power  with  which  he 
fhould  be  very  forry  to  be  trufted.     There 
was  a  variety  of  opinions  of  peoples  ability 
and  judgnient :  and,  in  thefe  cafes,  neither  of 
them  could  be  known  until  after  the  death, 
pf  the  party.  The  words  of  Hubbard  iigyZS  to 
a  feoffment  of  an  infant  by  cuftom,  were  ma- 
terial, viz.  that,  in  pleading,  an  age  certain 
rnuft  be  fet  dowp  and  not  left  to  the  mea- 
furing  a  yard  of  cloth,  &c*     Thefe  general 
cafes  determined  him  in  his  opinion,  that  this 
execution  could  not  be  good.   Private  afts  of 
parliament  had  been  made  to  enable  infants 
to  execute  powers,  as  in  Sir  Thomas  PerkMs 
cafe.     His  lordfhip  had  fearched,  and  the 
only  cafe. he  could  find  of  a  power  executed 
by  an  infant  was  Lord  Kilmurry  v.  D.  Gery^ 
(generally  cited  for  another  purpofc)  which 
was  cited,  and  more  particularly  ftated  la 
Evelyn  v.  Evelyn^  i   fTms.  659.     He  had 
lent  for  the  decree,  and  it  did  look  there  as 

if 
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if  It  had  been  a  power  executed  by  an  in- 
fant, but  It  was  by  virtue  of  a  private  aft 
of  parliament :  he  fent  for  that  aft  of  parlia- 
ment, and  there  was  an  exprcfs  claufe  in  it  to 
make  good  all  afts  to  be  done  by  the  infanr, 
relating  to  the  fettlement  by  that  aft  j  which 
were,  notwithftanding  his  minority,  to  be  as 
valid  and  efFeftual,  as  if  at  the  time  of 
making  he  had  been  of  full  age.  So  that 
fbat  was  the  cafe  of  a  power  clearly  arifing 
from  an  aft  of  parliament,  and  no  colour  of 
an  authority  for  a  general  power.  Taking 
it  therefore  in  general  he  was  of  opinion  thit 
an  infant  could  not  execute  a  power. 

But  next  it  was  to  be  confidercd,  whe- 
ther any  thing  in  this  cafe  was  particularly 
to  this  purpofe  ?  and  he  thought  there  was. 
Firft,  upon  the  penning  of  the  power  :  Se- 
condly, as  it  was  a  power  coupled  with  an 
intereft :  and  upon  the  penning  there  was 
a  ftrong  objeftion  againft  her  executing  it 
during  infancy  j  for,  the  teftator,  having  th« 
coverture  in  view,  had  excluded  that> 
giving  her  power  to  difpofe,  notwithftand- 
ing/j&/z/j  and  would  alfo  have  excluded  the 
cafe  of  infancy,  had  hc/o  intended  :  and  then 
the  rule  was  exprejfio  unius  exclujio  alterius. 
He  might  not  think  there  was  any  occafion 
forgiving  her  power  during  infancy,   as  flie 

E  3  was 
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was  then  about  nineteen  5'  his  pUin  view  be- 
ing to  fccure  it  from  the  hufband's  power, 
and  that  he  might  not  induce  or  cajole  her 
to  part  with  it  :  Secondly,  this  was  a  power 
coupled  with  an  intercft,  which  was  always 
confidcred  different  from  naked  powers.  It 
was  admitted  that,  if  this  execution  was  to 
operate  on  the  cftate  of  the  infant,  it  might 
not  be  good ;  now  it  was  clearly  fo  to  do ;  for, 
file  had  the  truft  in  equity  for  life,  with  the 
truft  of  the  inheritance  in  her  in  the  mean 
time,  which  would  reniain  in  hcrfelf,  if  not 
difpofed  of,  and  defcend  to  her  daughter  j  fo 
that  this  was  direftly  a  power  over  her  own 
inheritance,  which  could  not  be  executed 
by  an  infant. 

i  Vex.  303,  But,  as  to  the  perfonal  eftate,  which  was 

likewife  given  to  the  feparate  ufe  of  tl^e 
daughter,  it  was  faid,  in  the  lail  cafe,  to  be  a 
rule  of  the  court,  that  a  feme  covert  might 
difpofe  of  that,  and  that  that  was  clear  of 
the  objedion  made  as  to  the  real  eftate  $  be* 
caufe  (he  was  above  the  age  of  fcventeen, 
at  which  age,  if  fole,  Ihe  might  have  made  a 
will  thereof. 

III.  With  relation  to  the  means  by  which 
powers  are  to  be  executed. 

Under 
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Under  this  head  wemuft  confider,  firft,  the 
power  as  with  refpcft  to  the  inftrument  by 
vhich  it  is  to  be  executed. 

Secondly,  with  refpeft  to  the  form  of 
that  inftrument. 

Fir  ft,  if  provifion  be  not  made  exprcfsly, 
as  to  tlie  nature  of  the  inftrument  by  which 
the  power  is  to  be  executed,  it  may  be 
done  either  by  deed,  or  by  will,  at  the.  elec- 
tion of  the  donee. 


fupra  32, 


Thus,  where  T. ,  being  feifcd  in  fee,  de-   Dighto„  v. 
vifed  to  M.  l]is  wife  all  the  reft  of  his  free-   Tomlinfon, 
hold  lands  and   tenements  in  r^r;fc  for  life,    s^Qs^Ik 
iand  ^^  then  "  to  be  at  her  difpofal,  provided    239. 
that  (he  difpofed  of  the  fame  aper  her  death   \,^Zf\l^^' 
to  any  of  her  children.    After  the  teftator's 
death,  the  wife,  liaving  iffue   a   fon  and  a 
daughter,  married   again,  and  (he  and  her 
huft)and,  by  leafe  and  rcleafe,  conveyed  the 
lands  to   the  ufe  of  herfelffor  life  without 
impeachment  of  wafte,   after  her  death  ro 
her  daughter  in  tail,  and  for  want  of  fuch 
ifluc  to  her  fon  and  his  heirs,  with  a  power 

of  revocation.  And  one  queftion  on  the 
execution  of  this  power  was,  whether  it  were 
gopd,  being  by  way  of  leafe  and  releafe  ? 
and  it  was  cpntencted  againft  the  execution 

■    E  4  of 
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of  the  power,  that  this  difpofition  by  il/.. 
fhould  have  been  "  iy  willy*  and  not  by 
deed  j  the  devife  being  to  her  for  life,  and 
"  then**  to  be  at  her  difpofal :  But,  it  was 
anfwered,  that  the  law  did  not  require  any 
precife  conveyance  for  the  execution  of  s 
power ;  for,  that  a  bare  appointment  was 
fufficient.  And  that  certainly  fuch  con- 
ftruftion  (hould  be  made  as  might  be  agree- 
able to  the  nature  of  the  cafe  5  fhe  could 
not  make  the  difpofition  after  her  death  i 
and  if  (he  did  it  in  her  life,  why  might  Ihe 
not  do  it  by  an  aft  executed,  as  well  as,  by 
will  ?  It  had  been  faid  that  a  will  was  revo- 
cable \  but,  here,  fhe  had  added  a  claufe  of 
revocation  which  anfwercd  all  the  purpofe  of 
[l^\  a  will.     That  the  word,  "  tben^**  fignified, 

V  only,  when  this  appointment  was  intended 

to  take  cfFcft  in  pofleffion  j  and  that  fo  it  was 
held  in  EoraJlon*s  cafe,  3  Co.  where  it  was  ad- 
judged, that  the  adverbs  "  when"  and  "  then," 
in  cafes  of  limitation  of  eftates,  do  not  make 
any  thing  neceffary  to  precede  the  fettling 
of  them,  any  more  than,  when  on^  lets  land 
for  life  and  after  lefTce's  death,  '*  then**  the 
remainder  to  J*  S. ,  in  which  cafe  the  rc« 
mainder  vefted  prefently. 

And,  as  to  this  point,  three  judges  of  the 
Common  Pleas  were  of  opinion,    that  the 

power 
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power  was  well  executed  :  which  judgment 
y/^unanimou/ly  affirmed  by  the  court  of  King's 
Bench  on  a  writ  of  error ;  Lord  C.  J.  Parker 
delivering  //,  as  the  opinion  of  the  court, 
that  this  conveyance  by  lea/e  and  relea/e  was 
an  "  effeSlual^^  though  improper  execution 
of  the  power. 

So  where  yf.,  feifed  of  lands  in  fee,  devifed  Anony. 
them  to  his  wife  for  life,  and  "  after  her  de-^  3  Leon.  ^^ 
"  ceajey'  (he  to  give  them  '*  to  whom"  flic 
would ;  he  had  iffbe  two  daughters,  and 
then  died.  The  wife  granted  the  reverfion 
to  a  ftranger  and  committed  wafte.  The 
daughters  brought  an  aflion  of  wafte; 
and  whether  the  adion  was  maintainable  or 
not,  depended  upon  the  wifc*s  right  to 
gratjf  the  reverfion  in  her  life-time.  And 
though,  from  the  words  "  after  her  deaths* 
it  might  well  have  been  intended  that  the 
tcftator  meant  to  impower  his  wife  to  give 
the  reverfion  by  w/V/,  yet  it  was  adjudged, 
that  (he  might  grant  away  the  reverfion  in 
htr  life-time. 

And  though  the  ftyle  of  direfting  the  mode 
of  executing  a  power  be  bywords,  which,  in 
their  ordinary  import^  muft  be  underftood  to 
mean  a  deed  j  yet  the  execution  will  be  good^ 
although  it  be  by  will. 

Thus, 
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Kchbctt  ▼.  Thus,  where  L.  covenanted  to  ftand  fcif- 

Hob.  3IZ.      cd   of  the  lands  in  queftion,  to  the  ufe  of 

himfclf  for  life,  ;}nd  after  his  deceafe  to  the 
uie  of  G.  L.  his  foo  and  heir  and  the  heirs 
of  his  body,  remainder  to  his  own  right 
heirs :  provided  neverthplcfs  that,  if  the 
father  fhould,  at  any  time  during  his  life,  be 
minded,  upon  any  occafion,  to  make  void 
or '  change  the  ufes,  that  (hen  it  fhquld  be 
lawful  for  him,  heing  in  perfefl  health  and 
iiiemory,  by  writing  under  his  hand  and 
feal,  and,  by  bjnr),  delivered  in  the  prefencc 
of  three  credible  witnefles,  to  dpclare  that 
'  his  will  and  pleafure  wa$,  that  the  faid 
m  ufcs,  or    any   of   )them,    fhould  be   alter- 

Cfi  or  made  void  s  and  that  then^  and 
from  thenceforth,  the  faid  ufes  fhould 
be  void,  anji  the  faid  L.  the  father 
and  all  othf^rs  fhould  fland  feifed  to  fuch 
ufes  as  by  fuch  writing  fhould  be  limited. 
X.  the  father  afterwards  made  his  laft 
will  in  writing,  under  his  hand  and  feal,  and 
thereby  did  devife  the  tenements  to  J.  L.  his 
younger  fon  and  the  heirs  of  his  body,  and, 
for  want  of  fuch  ifTue,  to  G.  L.  in  tail,  the 
remainder  to  his  daughter  in  fee.  The 
will  was  fealed  and  delivered  in  the  prefencc 
of  four  perfons,  being  credible.  witnefTes. 
The  father  died;  J.  L.  the  younger  fon,  en- 
tered upon  the  prcmifes,  and  made  a  Icafe, 

and 
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and  G.  L.  the  cider  fon  entered,  and  cjeftcd 
the  leflee-  And  the  fole  queftion  was^ 
whether  a^i  adual  revocation,  or,  an  aft' 
implying  fo  much,  might  be  made  iy  will^ 
by  force,  and  within  the  meaning,  of  this 
provilb  ?  Jt  was  admitted  that  all  forms  and 
circumftances  exprefsly  prefcribed  in  the 
inftrument  creating  the  power,  were  ob- 
ferved ;  for  the  will  was  in  writing,  figned^ 
fealed,  and  delivered  in  the  prefcnce  of  wit- 
ncffesj  but  it  was  contended,  that  xht  words 
in  the  deed,  creating  the  power,  were,  ac^ 
carding  to  vulvar  Jpeecby  to  be  underftood 
of  a  deedi  and  the  rather  fo,  becaufe,  ge- 
nerally, in  fuch  claufes  creating  powers, 
execuiiortj  by  laji  willy  was  efpeci^lly  men- 
tioned. Befides,  it  was  faid,  that  the  claufe 
was,  that  ^^ front  benceforthy*  that  was  (they 
faid)  froin  lYitfealing  and  deliveringy "  the  old 
ufcs  ftiould  be  void,"  which  could  not  be  in 
cafe  of  a  will,  that  was  ever  revocable  and 
took  no  effedl  until  death. 

But  it  was  anfwered  by  the  court,  and 
fo  refolved,  that,  though  revocations  muft 
obferve  the  circumftances  that  the  owner 
impofed  upon  himfelf,  as  had  been  faid, 
yet,  no  more  .fhould  be  impofed  upon  him : 
and,  therefore,  a  power  of  revocation  was 
to  be  taken  liberally,  and  the  execution  of  it 

favorably. 
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favorably  according  to  the   nature  of  pro- 
perty, which  was,  that  every  manjhould  have 

full  fower  over  his  own.  As  for  the  words, 
**  then'*  and  "  henceforth''  they  were  fur- 
plufage,  an4  of  no  force  3  for,  the  power  of 
revocation  was  perfeft/arid  complcat  before 
it  came  to'  thofe  words,  in  thefe  words 
*'  that  if  it  were  his  pleafure  to  revoke,  then 
he  might,  by  his  writing,  6?r.  declare  them 
void  :'*  and  then  thofe  words,  being  need- 
Icfs,  fliould  not  impeach  a  claufe  certain  and 
ferfeSt  without  them.  And  yet,  being  truly 
confidcred,  there  was  no  repugnancy  in 
them  i  for,  the  meaning  was,  that  he  fhould 
have  power  to  declare  them  void,  according 
to  his  pleafure  j  that  was,  according  to  the 
nature  of  his  declaration  in  law;  which,  in 
cafe  of  a  «;///,  was  from  his  death,  or,  ac* 
cording  as  he  Ihould  cxprcfsly  appoint  the 
time.  And,  therefore,  '  if,  in  this  cafe,  L. 
the  father  had  made  a  fimple  writing  of  de- 
claration, and  not  in  the  manner  of  a  deed, 
to  any  certain  perfon,  that  his  ufes  (hould 
be  void,  and  had  figned,  fealed,  and  deli- 
vered it  in  the  prefence  of  three  credible 
witnefles,  and  had,  either  in  the  body  of 
the  deed  or  verbally y  declared,  that  it  fliould 
take  efFeft  upon  an  hundred  pounds  paid, 
or  at  his  death,  and  not  before,  this  de- 
claration would  have  been  good  j  and  yet 

would 
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would  not  take  cfFcft  from  the  makings  but, 
from  the  time  appointed,  within  ihcfe  words 
*'  tbeff*  and  from  "  henceforth  :  wherefore 
it  followed,  that,  the  former  eftates  being 
revoked,  the  will  was  good  for  the  whole^ 
working  as  a  willj  which  maintained  the 
judgment. 

.    So,  in  Hubbard's  cafe,  Hil.  17  Jac.  one  Hubbard's 
made  a  feoffment,  with  power  of  revocation  ^?^^  ^'^^ 
by  writing,  fealed,   and  delivered,  in  the  21  si 
prefence   of    three  wicneffes,   and    that  he 
might  limit  new  ufes  upon  the  revocation, 
and  that  the  feoffees  ihould  be  feifed  to  fuch 
ufcs:  afterwards  he  devifed  thefe  lands  by  his 
will,  fealed  and  publiihed  in  the  prefence 
of  three   witnefles.     This  was  held  to  be 
a  good  revocation^ 

« 

Again^  where  the  queftion  was,  as  to  the  Burnett  v. 
validity  of  an  appointment  under  a  power,   Mann, 
given  to  a  bujhand  and  wife  and  thefurvivor  '    ^**   ^' 
over  a  revcrfionary  intereft  after  their  death.  Vide  Earl  of 
to  be  executed  hf  any  writing  under  hand  y.  EarfpuU 
and '  feal    in   the  prefence  of  two  witnef-  teney,  infra, 
fcs,    and  the    wife,  after    the    huftand's    ^}''^}^^'^' 
<ieam,  married  again,  and,  during  cover- 
ture,   appointed  by  will  under  hand,  &ff. 
It  was  objedted,  that  a  writing,  in  form  of  a 
^illj  wa$  a  defeftivc  inftrumcntj&^r^;  for, 

that 
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that  it  was  not  intended  to  be  executed  bjr 
will,  but  by  feme  inftrument  to  take  efFe£i: 
in  the  life-time  of  the  party,  becaufe,  td  be  ext^ 
cuted jointly :  and  then,  when  it  was  to  be  cxc* 
cuted  by  thefurvivor,  it  ought  to  be  done  by 
the  fame  kind  of  inftrument.  Sedper  Lord 
Chan.  There  were  feveral  cafes,  where,  when 
a  power  was  referved  to  be  executed  as  here^  a 
will,  purfuing  therequifites  of  the  power,  had 
been  held  a  writing  within  that  power  j  and^ 
therefore,  in  fortie  inftances,  where  fuch  a 
power  to  a  feme  covert  over  a  peffonalty 
had  been  executed  by  her  by  will  proved  .in  the 
ecclefiaftical  court,  he  had  ordered  it  to 
ftand  over,  that  it  might  be  proved  to  have 
been  executed  actording  to  the  requifites  in 
the  power :  nor  could  it  be  intended,  in 
this  cafe,  that  the  inftrument  fliould  take 
cfFedt  in  life  of  the  parties,  it  being  over  the 
reverjionary  tntereft.  Suppofe  fhe,  by  art  in- 
ftrument  not  in  form  of  a  will,  had  ap- 
pointed expre/sly  after  her  death ;  it  would 
have  been  good.  Then  It  was  no  objfeftion, 
that  flie  had  done  it  by  an  inftrument y  which 
fpokc  that  it  was  to  take  effeSl  after  her  death  ; 
and  the  gift  appeared  to  be  the  fubjeSl  of 
the  power. 


Rofcommon 
v.  Fowkes, 
4  Brown. 
Pari.  523. 


And    fo    it  was  held    in  the  cafe    of 

the   Countefs  of  Rofcommon  verf.  Fowkes. 

4  There 


There  E. ,  the  wife  of  F.,  having  had  a  confl- 
dcrable  eftatc  in  Eajt  Meatb  2lnd  Clare y  and  in 
the  city  of  Limerick,  defcend  to  her  in  fee 
by  the  death  of  her  father,  ilnd  being  alio 
intitled  to  an  eftatc  tail  in  other  premifcs, 
being  fo  feifed,  by  indenture  conveyed  the 
fame  to  truftecs ;  and  F.  covenanted  therein, 
that  he  and  his  wife  would,  by  a  certain  time 
limited  therein,  levy  fines  of  the  faid  pre- 
tnifes  Upbn  the  following  ufes  ;  namely,  as 
to  all  the  cftates  in  the  county  of  Clare  and 
city  of  Limerick,  (except  as  therein  men- 
tioned) and  alfo  certain  premifcs  in  the  coun- 
ty of  Meatbj  to  the  ufc  of  F.  for  life,  with 
remainder  to  E.  in  ftrift  fettlement  j  and 
as  to  all  the  premifcs  in  the  county  o(  Meatb, 
(except  the  before-mentioned  premifcs,) 
and  all  cftates  comprifed  in  the  faid  fines, 
of  which  410  ufc  was  before  limited,  to  the 
tife  of  truftces,  upon  truft,  by  fale  or  mort- 
gage, to  raifc  fuch  fum  of  money  as  F.  and 
£.  or  the  furvivor  of  them,  (hould,  by  any 
writing  under  their  hands  and  feals,  or,  un- 
der the  hand  and  feal  of  the  furvivor  of  them, 
attefted  by  two  or  more  credible  witnefles^ 
dircft  or  appoint;  and,  after  raifing  and 
payment  of  fuch  fums,  fcfr.  to  convey  \hc 
rcfidue  of  the  premifcs  unfold,  and  the  equi- 
ty of  redemption  of  fuch  as  fhould  be 
mortgaged,  to  F,  for  life,  and,  after  his  dc- 

ccafe, 
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ceafe^  to  fuch  pcrfon  or  pcrfons^  and  for 
fuch  eftate  and  eftaces^  (ffr.  as  the  faid  E. 
Iliould^  by  any  writing  under  her  hand  and 
.  feal,  ^c.  dire6b,  limit,  or  appoint  j  and,  for 
want  of  fuch  dire£lion,  limicacioni  or  ap- 
pointment>  to  convey  the  faoie  to  her  and 
her  heirs  and  afligns  for  ever. 

And  in  this  indenture  was  contained  a 
provifo,  in  the  words  following:  "  Pro- 
vided always,  and  thcfc  prcfents  were  upon 
this  condition,  neverthelefs,  that,  if  there 
fhould  be  no  ifluc  by  thejTaid  F.  on  the  body 
of  the  faid  E.  his  wife  begotten  ;  or,  being 
fuch,  all  of  them  fhould  die  in  the  life-time 
of  the  faid  E. ;  that  then,  and  in  fuch  cafe, 
it  fhould  and  might  be  lawful  to  and  for  the 
faid  E.  by  any  writing  under  her  hand 
and  fcal,  attefled  by  two  or  more  credible 
witnefTes,  (notwithllanding  her  coverture, 
and  as  if  fhe  were  fole  and  unmarried)  to  re- 
voke, alter,  change,  or  make  void,aIl  or  any 
theufe  or  ufes,  cflate  and  ettates,  trufls,  limi- 
tations, declarations  and  agreements  in  thcfc 
prefents  contained,  except  the  eflate  for  life 
limited  to  F.  and,  except  fuch  eflates  as 
fliQuld  be  fold  or  mortgaged  for  raifing  mo- 
ney, as  aforefaid,  and,  **  by  tbejame^'  or  "  any 
other  deedy'  (notwithllanding  her  coverture, 
and  as  if  fhe  were  fole  and  unmarried)  to 

grant 
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gi'ant,  limit,  and  appoint,  the  faoie  premifes^ 
or  any  part  or  parcel  thereof,  to  any  perfon 
or  perfons  whatfoever,  for  fuch  ufe  and  iifes, 
eftate  and  eftates,  either  in  fee-fimple,  fee- 
tail,  of,  for  life  or  lives,  or  for  any  term 
or  number  of  years,  determinable  upon  any 
life  or  lives,  or  any  term  or  number  of  years 
certain,  and  charged  and  chargeable  with 
fuch  annual  fum  and  fums  of  money,  and 
in  fuch  manner  and  form,  as  the  faid  £. 
ftould  think  fit,  direft,  or  appoint;  afty 
thing  thereinrbeforc  contained  to  the  con- 
trary notwithftanding. 

Fines  were  levied  according  to  the  cove- 
nant before-mentioned,  and  then  £*  not 
having  any  children  living,  Juefy  made  her 
laft  will  in  writing  (or,  writing  in  nature  of  4 
will)  under  her  hand  and  feal,  and  in  the 
prcfence  of  three  credible  witncffes,  who  at- 
tefted  the  fame  in  her  prefence,  dated  the 
the  1 2th  January^  1784,  and,  thereby,  with- 
out taking  notice  of  the  fettlement  of  1 726, 
/he  devifed  all  her  eftates  which  de- 
fcended  to  her,  and  in  which  Ihe  or  her  huf- 
band,  in  her  right,  or  any  other  perfon  in 
tnift  for  her,  then  had  any  eftate,  fubjeft  as 
therein  mentioned,  to  her  huft)and  and  his 
heirs* 

F  Soon, 
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Soon  after  the  making  of  this  will,  viz^ 
in^/^/y,  1735-  £.  died. 

And  one  qiieftion,  that  arofe  on  the  cafe, 
was,  whether  E.  had  properly  executed 
the  power  by  her  will  ?.  Thofe  who  argued 

that  the  power  was  not  well  executed,  con- 
tended, *that,  according  to  the  words  and 
intent  of  the  power  referved  to  E.  by  the 
deed  of  Juney  1726,  it  ought  to  have  been 
executed  by  deed^  and  not  by  will.  That 
two  powers  were  referved  to  E.  by  the  deed 
of  1726,  one  to  revoke  the  ufcs  of  the 
e dates  in  Clare^  by  deed ;  the  other,  to 
limit  fuch  parts  of  the  eftatcs  in  Eaji  Meatb, 
as  remained  unfold,  by  any  writing.  Now 
Ihe  had  made  a  will  without  reciting  any 
power,  and,  thereby,  gave  all  her  cftate  to 
F.  which  might  be  a  proper  execution  of  the 
latter  'pov/tty  hut  not  of  zhc  farmer.  It  was 
rcafonable^  therefore  to'  fiippofe,  that  flie 
only  intended  to  do  what  ihe  regularly  had 
done :.  and,  u^on  this  fuppofition,  Ihc  had 
provided  for  her  hufband  in  an  ample  man- 
ner for  his  life,  and  even  given  him  fomc 
part  of  the  eftate  in  fee ;  but  had  permitted 
the  other  part  to  defcend  to  the  heir  at  law 
of  the  family  :  and  this  fecmed  to  be  a  rea- 
ibnable  and  equitable  difpofition.     * 


On 
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On  the  other  fide  it  was  contended,  that, 
by  the  power  which  E.  rcferved  to  hcr- 
fclf  in  the  fettlemcnt  of  1726,  (he  was  ena- 
bled by  any  'writing  under  her  hand  and  feal, 
attefted,  &c.  to  revoke,  and  change,  all  the 
former  ufes  therein  linaited  :  and»  by  the  fame 
"  writingy^  or  **  any  other  deed,'*  to  appoint 
flew  ufes  :  and  that  her  will,  (or  the  writing  in 
nature  of  her  will,)  was  a  good  execution  of 
this  power  of  revocation  and  appointment ; 
it  being  a  wriiing  under  her  hand  and  feal, 
atteft^d  by  three  credible  witneffcs ;  andyki- 
fiantUlly,  as  well  as  literally,  anfwcring  the 
defcription,  and  comprifing  all'therequi* 
fitcs  of  the  power.  That,  to  confine  the 
execution  of  the  power,  as  if  defigned  to  be 
by  deed  only,  by  reafon  of  the  latter  words 
in  the  provifo,  ^*  iy  the  fame  dr  any  other 
itW  and  to  infer  from  thence,  that  the 
"joriting  exprefsly  mentioned  in  the  former 
part  of  the  power,  and  refered  to,  even  in 
this  latter  branch  of  it,  mull  be  only  fuch 
a  writing  as  was,  in  point  of  law,  a  deed, 
would  be,  to  make  a  conftruftion  of  the  power 
dircdly  contrary  to  the  former  part,  which 
enabled  her  to  revoke  the  old  ufes  iy  any 
writing',  as  well  as  to  the  latter  part  of  it, 
which  enabled  her  to  appoint  new  ufes  by 
the  fame  writing  \  and  would  be,  to  defeat 

F  a  and 
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and  take  away  the  operation  of  clear  and 
plain  words  by  implication  and  inference 
only  :  and  upon  thcfe  principles  the  judges 
.  prefcrnt  in  the  Houfe  of  Lords  were  clearly 
of  opinion,  that  this  ioriting  was  a  good 
execution  of  the  power. 

And,  though  fuch  power  referved  to  be 
executed  by  a  writings  be  executed  by  feveral 
affurances ;  yet,  if  they  have  in  their  na- 
tures fuch  a  relation  to  each  other,  as,  that 
they  can  be  confidered  as  making  togetbir 
cne  entire  conveyance^  this  will  be  a  good'exc- 
cution  of  the  power. 

Etrl  of  Lei-         Thus,  whcre  L,^  in  the  21  ft  of  Eliz. ,  Ic- 
ccfter'sCafc,   vied  a  fine  of  the  lands  in  queftion  to   the 

S.  C  Ravm.  "'^  ^^  ^'  ^"^  ^^^  hcirs,  for  payoient  of  his 

239,et2Lcv.  debts;  rcferving  a  power  to  himfelf  to  rc- 

*amc^J/^^  voke,   by  any  writing  indented,  or  by  his 

Wigfon  V.  laft  will,  fubfcribcd  with  his  hand,  and  feal- 

^^c^  b  ^'     ^^  ^^^^  ^^^  ^^^^ '   ^^^^^^^^  after,  namely, 
fame  Name,    in  the  a6th  of  Eliz.y  L.  covenanted  by  wrtt- 

3  Keb.  366.    j^g    (fealed  and  fubfcribcd  as  aforcfaid,)  to 

489.  510.  ° 

556.572.       levy  a  fine  to  other  ufcs;  and,  four  years 

Vid.  4  Mod.  gfjgj.  ^i^g  covenant,  a  fine  was  levied,  ac- 
cordingly; the  queftion  was,  whether  this 
Ihould  be  taken  as  a  revocation,  and  fo  an 
execution  of  the  power  ?  It  was  argued  that 
this  Should  not  be  a  revocation  i  for  it  was 

faid 
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laid  that,  in  powers  of  revocation,  there  was 
to  be  confidercd  the  Jubftance  and  the  r/r- 
cumftattce  I  and  that  which  revoked  muft  be 
dcfedive  in  neither.  The  deed  aloney  in  this 
cafe,  could  not  revoke  j  for,  though  it  had 
the  circumftances  limited,  namely,  indenting, 
writing,  fcaling,  fubfcribing;  yet,  it  wanted 
Jubftance  'y  for  it  did  nothing  infrajenti,  but 
rcfcred  to  a  future  aft,  vix.  the  fine.  That 
the  fine  alone  could  not  revoke,  becaufe  it 
was  defeftivc  in  the  circumftances  contained 
in  the  power ;  then,  to  confider  them  both 
together,  how  could  it  be  conceived  that 
the  fine  Ihould  comvtwynicdXt  fubjiance  to  the 
deed,  or  the  d^ed  give  circumftances  to  the 
fine  ?  That,  to  this  argument,  it  was  objefted, 
that  the  covenant  and  the  fine  made  but  one 
conveyance;  ic  was  anfwered,  if  fo,  then 
the  words  of  the  power  here  were  to  revoke 
by  deed^  and  net  by  deed  and  fine.  Again, 
it  was  faid,  that  this  conftruftion  was  re- 
pugnant to  the  words  of  the  power,  which 
were,  "  that  it  ihould  be  lawful  for  him  to 
revoke  by  bis  deed:^^  and  yet  it  was  agreed 
here,  that  the  deed  of  itfclf  was  not  fufficient 
to  revoke,  but  only  in  refpeft  of  another 
a&  done,  which  (as  it  muft  be  obferved) 
was  executed  at  another  time.  The  bookl 
agreed,  that  a  condition  or  power,  tfr.  might 
be  annexed  to  an  eftate  by  a  diAinft  deed 

F  I  from 
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from  that  which  conveyed  the  cftatc ;  but  not 
unlefs  both  were  fcalcd  and  delivered  at  the 
fame  time,  aiid  fo  were  but  as  one  deed  :  but  in 
the  prefent  cafe,  the  deed  was  made  in  one 
year,  and  the  fine  levied  in  another.  §yp- 
pofc  a  power  had  been  created  with  fuch 
circumflances  as  were  in  this  cafe,  and  then, 
at  one  time,  a  deed  had  been  made,  which 
contained  fome  of  them  ;  and  then  another 
deed,  comprehending  the  reft  at  another 
time,  would  both  thofe  make  a  revocation 
as  one  deed?  Surely  not.  Suppofe  the 
fine  had  been  levied  ftrft,  and  then,  after- 
wards, fuch  deed  had  declared  the  ufcsj 
furely  the  power  had  been  extinguiflied  by 
the  fine,  though  then  the  fine  and  deed  might 
be  taken  as  one  conveyance,  as  well  as  in 
this  cafe.  Befides,  it  was  faid  that  the  dif-- 
ferent  nature  of  thefe  inftruments  was  Jucb^ 
that  they  could  -not  be  taken  as  one  in  tire 
aft  within  the  power  j  f^  the  covenant  was 
the  aft  of  the  party,  and  the  fine,  the  aft 
or  judgment  of  the  court.  But  it  had  been 
objefted,  that  this  ought  to  have  a  favorable 
conftruftion  ;  the  anfwer  to  this  was,  not/o 
as  to  difpen/e  with  that  form  which  the  exe- 
cation  of  the  power  was  limited  to  be  attend- 
ed by.  Sed  per  Hale^  upon  the  clofe  and 
nice  putting  of  the  cafe,  this  might  feem  to 
be  no  revocation  -,  for,  it  was  clear,  that 

neither 
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mtber  the  deed  or  fine  by  i(/elf  could 
revoke:  but,  qu^e  non  valentJingulayjunSa 
frofunt.  The  cafe  of  KiBbet  v.  Lee  trod  Supra. 
clofe  upon  this  cafe ;  for  there  the  ufes  were 
to  ceafc  ihefiy  and  from  thenceforth  :  where- 
as a  will  could  have  no  effcd  until  death. 
The  circumftances  therefore  dSAJtrongly  im- 
port, that  the.meaning  was,  that  it  (hould  be 
done  by  deed :  now  there  the  will  alone  could 
be  no  revocation  ;  for  clearly  he  might  have 
made  another  will  after,  and  therefore  it 
required  other  matter  to  compleat  it ;  name- 
ly,  the  death  of  thedevifor.  Etper  totam  cu- 
riam ^  the  deed  and  fine  taken  together,  were 
refolved  to  be  a  good  execution  of  the  power, 
and  judgment  was  given  accordingly. 

And,  although  the  levying  the  fine  pre- 
ceded the  execution  of  the  deed,  declaring 
the  ufes  j  yet,  it  being  found  by  verdift  that 
the  fine  was  levied  to  the  ufes  declared  in 
the  fubfequent  indenture,  the  J>ower  was 
held,  after  great  argument,  to  have  been 
well  executed. 

Thus,  where  A.  made  a  fettlemcnt  with  Herring  v, 

power  of  revocation,   by  deed  indented,  and  ^  show  1 8c 

flgned  by  two  or  more  witneffcs.     ^.  Icvi-  s.  C.  iVent. 

ed  a  fine,  and,  ten  days  afterwards^  by  deed  ^^'  ^^^: 

Jodeated  figncd  by  two  witnefles,  declared  n;r.  53.  72. 
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the  ufes  of  the  fine  new>  and  different  from 
thofe  of  the  fettlement.  And  on  a  fpeciat 
Tcrdift  in  ejc6tmcnt,  the  juiy  found  the 
fa<5ks  dated,  and  that  the  Hne  wa$  levied  with 
an  intention  to  make  partition  between  yi^ 
and  B.  and  to  the  uje^  declared  in  the  new  in- 
denture.  And  hereupon  one  queftion  was, 
}f  this  were  a  good  revocation  ?  and  upon 
that  head  it  was  argued  for  the  plaintiff^ 
that,  the  execution  was  good  j  that,  the  power 
was  as  general  as  any  Mih^tfoever ;  that,  h^ 
there  been  no  fine  in  this  cafe,  the  deed 
executed  according  as  the  power  of  revoca- 
tion required  would  have  been  fufficient  for 
the  plaintiff;  that,  this  was  a  cafe  of  con- 
ilruftion,  and  that  every  one  might  appirehen4 
that  A.  intended  this  fine  as  an  execution  of 
his  power,  and  that  it  mud  be  taken  all  as 
one  afiur^nce,  and  the  fine  but  as  4  part  of 
it ;  that,  the  deed  was  between  the  fame 
parties  and  of  the  fame  elates  and  that,  it 
was  a  common  praftice  to  acknowledge  a 
l^ne,  and  afterwards  at  leifure  to  execute  the 
deed  of  ufesj  that,  the  true  intention  of  the 
parties  was  to  make  but  one  fettlement,  and 
the  law  would  niake  a  drain  to  follow  the 
intention,  but  never  to  dedroy  it  i  that,  it 
ought  to  be  reckoned  but  as  one  aflfuranceji 
for  it  was  no  more }  that,  the  law  would  not 
judge  by  parcels,  but,  after  all  the  ad  was 

done^ 
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done,  would  judg€  and  make  conftruAion 
of  the  whole  J  that,  in  fome  cafes,  the  law 
would  find  out  an  intention  to  make  a  con- 
veyance good  5  that,  here  it  was  fouAd  ex^ 
frsfilyi  that  the  fine  was  levied  with  an  inten- 
tion to  make  a  partition,  and  alfq  to  and  for 
the  ufes  of  the  Jubfequent  indentur^^  and  that 
this  was  the  meaning  of  the  parties  ;  that,  \t 
^2i%  likewife  found  by  the  jury  that  there 
\yas  no  otker  ufc  of  the  fine  j  that,  an  inden- 
ture fubfeqijf nt  to  a  fine  would  declare  the 
ufes  of  it ;  that,  if  a  man  agreed  to  levy  a 
fine,  the  ufes  might  be  declared  by  word  of 
njouth ;  the  fine  was  the  fuperior  aft  and 
drew  the  deed  to  itj  the  agreement  was  the 
thing  material ;  the  intention  governed  all. 
And  th^  E^rl  of  Leifejler's  cafe  in  Nixon  v. 
Garrett  wa§  cit^dt 

But,  on  the  other  fide  it  was  contended, 
that  the  fine  and  deed  fubfequent^  could  not 
bf  a  revocation  according  to  the  power, ' 
Firft,  to  confider  the  fine  alone  and  what 
relation  it  had  to  the  power  of  revocation. 
It  did  appear,  that,  at  firft,  they  were 
tenants  in  common  in  fee,  and  that  the  fine 
was  levied  to  qiake  a  partition  \  that,  if  this 
were  not  conftrued  a  partition,  then,  all 
A'%  ftatute$  and  recognizances  wpu^d  ftili 
bind  a  moiety  of  thf  other's  eftate.  The  comrs 

nioi> 
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mon  way  was,  to  levy  a  fine  to  truftees  and 
to  declare   the  ufes  feverally,  and  it  was 
doubted  if  they  could  do  it  otherwife.     By 
the  common  law  they  were  not  compellable 
to  make  partition,  and  they  were  fcifed  of 
feveral  freeholds,  and  one  would  not  pafe 
to  the  other  without  livery,  fo  that  here  was 
a  partition  made.     Then  it  was  confidered 
that  here  was  no  revocation  5  for  by  the  fine 
(were  there  no  more  in  the  cafe)  this  power 
would   be  cxtinguiflied,      Th«  fine  being 
levitd  and   no  deed   being    at    the    time 
of  levying   the  fine,  it   produced  two  ef- 
fefts.      Firft,    it    was   a  forfeiture   of   his 
eftate  for  life,  he  being  but  barely  tenant  for 
life,  and  an  inrimediate  right  was  given  to 
him  in  remainder.      Secondly,   it  was  an 
extinguiftiment  of  the  power  j  for,  by  vir- 
tue  of  the  fine,  the  power  of  revocation  was 
gone.     There  was  a  fine  levied  and  a  time 
when  there  was  nd  deed,  and  how  was  it 
then  ?   Suppofe  A.  had  had  an  eftate  greater 
than  for  his  own  life,  had  levied  the  fine  and 
then  died  before  any  deed  made,  the  power 
had  been  gone.     If  there  had  been  no  deed 
made  there  had  been  the  fame  ufes  as  now, 
the  fine  being  levied  by  A.  to  the  ufe  of 
himfelf  and  his  htirs  :  and  yet,  without  fuch* 
deed;  if  would  have    been   no  revocation. 
That,  if  it  could  eiiut'e,-ih  this  htCty  Vi%  cne ' 

eon- 
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conveyance,  it  muflr  be  as  relating  and  fup- 
pofed  to  be  made  at  the  time  of  the  fine; 
and  how  could  the  court  terminate  at  what 
time  a  deed  ftiould  relate.  If  at  fix  months, 
it  might  be  feven  years  after.  And  if  it  were 
fo,  yet,  according  to  them,  it  fhould  relate 
to  make  but  one  common  conveyance.  And, 
as  to  the  intention  of  the  parties,  that  was 
nothing  j  for  an  intention  was  not  to  be 
purfued  by  illegal  means.  Here  was  a  time 
when  there  ;»ras  no  power  left.  But  there 
was  not  one  word  or  fyllable  that  it  was  the 
intent  of  the  parties  to  revoke  the  ufes,  but 
enly  to  have  a  fee,  and  the  fine  wrought  that 
as  much  without  the  deed  as  with  it.  It  was 
true,  that  the  jury  had  found  that  the  fine  was 
levied  to  the  ufes  in  the  indenture,  which 
made  neither  one  way  or  the  other ;  if  it 
had  any  influence  it  would  be  on  the  fide  of 
the  defendants :  viz,  to  prove,  that  at  the 
time  of  the  fine,  thefe  ufes  were  raifed;  and, 
if  the  intention  governed  all,  the  jury  had 
found  the  fame ;  arid  fo,  by  their  finding, 
the  fine  was  a  yerfcSi  conveyance  at  that  time. 
Then  a  fine  to  fuch  ufes  was  no  revocation  ^ 
and  the  jury  had  not  found  that  the  parties, 
at  the  time  of  levying  the  fine,  did  intend  to 
m2k,t  Juch  an  indenture  i  but  only,  that  the 
fine  was  to  fuch  ufes.     All  that  was  fubfe- 

qucnt  was  but  a  recital  of  their  thoughts. 

There 
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fiophu  There  could  be  no  pretence  bOt  on  Scroop^^ 

cafe,  becaufe  this  deed  did  not  raiie  the 
ufes,  ibiy  were  raifcd  before,  the  deed  was 
only  to  declare  them.  It  was  merely  the 
putting  into  writing  on  parchment  the  ufes 
which  the  fine  raifed  by  way  of  memoran- 
dum. If  a  man  once  levied  a  fine,  he  could 
not  limit  any  new  ufes,  but  what  were  raifcd 
by  the  fine.  The  deed  itfclf  did  not  raifc, 
or  pretend  to  raife  any  new  ufes,  but  only 
recited  a  fine  levied  to  the  ufe  of  J.  and  hi$ 
heirs.  Suppofe  there  had  been  only  a  parol 
declaration,  would  that  have  done  it  ?  the 
conveyance  was  fully  ended  before  this  deed 
came  ;  the  ufe  muft  arife  iben;  it  could  not 
arife   by  this  deed,  which  could  not  fpcak 

Supra,  before  it  was  made.     In  Nixon  and  Garret's 

cafe,  the  deed  was  precedent  and  purfuant 
to  all  the  powers  of  revocation,  and  raifed 
the  ufes  of  the  fine;  and  the  fine,  though  it 
conveyed  the  land,  yet  it  did  not  raife  the 
ufes,  the  deed  did  that.  In  the  prefentcafe 
k  was  quite  contrary  :  by  the  fine  there  was  a 
perfeft  conveyance,  and  the  eftate  of  the 
conufor  dcftroyed,  and  the  intereft,  of  the 
remainderman  to  enter,  vefted  before  the 
deed  came  i  there,  at  the  time  of  the  deed,, 
was  a  power  extant  in  being i  but  it  was 
otherwife  in  the  principal  cafe.  If  this  deed 
would  work  by  way  of  revocation,  it  was  aU 
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one  whether  the  remainder  man  had  entered 
for  the  forfeiture  or  not,  for  this  relation 
would  have  divefted  his  right. 

After  many  folemn  arguments,  it  was  held 
by  C.  J.  Herbert,  Hollow  ay  and  Wright ^ 
that  the  fine  was  an  extinguilhment  of  the 
pow^r,  and  that  the  deed  came  too  late; 
contrary  to  the  opinion  of  Juftice  Witbens. 
But  in  error  brought  on  this  judgment,  ic 
was  reverfed  by  the  opinion  of  fix  Judges 
againft  two.  And  it  was  refolved,  that  the  Vide  Skinner 
fine,  and  deed  though  fubfequent, was  but  as  '^X'm  ^ 
one  conveyance,  and  therefore  were  a  good 
execution  of  the  power  j  viz,  a  good  revo- 
cation of  the  former  ufes  and  a  good  decla- 
ration of  the  new  ufes. 

<  • 

But  the  counfel,  on  behajf  of  the  plain- 
tiff in  the  foregoing  cafe,  admitted,  that,  if 
the  fine  had  been  general  it  might  have  been 
an  extinguifhment ;  and  this  opinion  fcems 
warranted  by  the  obfervation  of  Lord  Hale,  i  Vcnt.  290. 
in  Nixon  v.  Garret,  who  faid,  that  if  the 
fine,  in  that  cafe,  had  been  levied /ry?,  and 
then,  the  deed,  to  lead  the  ufes,  made  after- 
wards,  the  power  would  have  been  extin- 
■guifhed  by  the  fine.  And  then  no  revoca- 
tion of  that  which  had  no  being  could  have 
been  by  the  deed.  But  it  does  not  appear 
A  ia 
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in  the  reporters  of  the -fpregoing  cafe,  thac 
this  di{tin<5bion  was  uken  in  the  Houfe  of 
Lords,  although  the  fads  of  the  cafe  war- 
ranted it,  according  to  the  finding  of  the 
jury.     So  qu^erem 

1  Vent.  2QO.  -^^^  upon  the  fame  principle  that  govern- 
ed in  the  cafes  of  Nixcn  v.  GarreU,  ajad  of 
Herring  v.  Br^wn^  Lord  ,Hak  faid^  in  the 
former  of  thofe  cafes,  that  if  a  deed  of  re- 
vocation were  made,  by  virtue  of  a  power,  fi- 
milar  to  that  then  in  qu^ftion,  and  if  thd  party 
who  executed  the  power  had  declared  that 
it  fhould  not  take  place  until  loo/.  paid, 
aUhough,  in  that  cafe,  it  would  be  execute4 
by  fevcral  ads,  and  of  feveral  natures,  yet 
when  the  condition  were  performed  it  would 
be  fufficient. 

But,   if  the  Jpecific  n^re  of  the  iftftrq- 

ment  by  which  the  power  is  jto  be  executed, 

be  exprefsly  mentioned  in  that  which  creates 

it,   it  cannot  be  Carried  into  efFedl  by  any 

other /?W^  of  conveyance.  As  where  IVilliafn, 

^arl  of  Batby  (being  $hen  tenant  for  life  in 

jjoffcffion  of  certain   hc^reditaments  in  fee, 

£arlof  Dar-    ^"^  ^'^^  intitled  to  the  ultimate  remainder 

lington  V.        of  Certain  other  hereditaments,  in  fee,  ex- 

Cojper26o.     P^^^ant  Oil  fevcral   particular  eftates,)  and 

fyUliam   PuUney,    commonly   called   Lord 

Pultney  % 


I 


(79) 

Puliney,  the  only  fon  of  the  faid  Earl  of 
Ba/by  (being,  then  of  age,  and  tenant 
in  tail  in  remainder  of  the  fame  premifes 
immediately  expeftant  on  the  deceafc  of  his 
father,)  by  indenture  of  bargain  and  fale, 
bearing  date  the  2d  Jan.  1753,  conveyed 
all  the  faid  premifes  to  Thomas  Newton^  to 
make  him  tenant  to  the  precipe  for  the 
purpofe  of  fufFering  two  recoveries  thereof; 
the  ufes  of  which  it  was  declared  fhould 
be,  (after  limiting  the  fame  to  the  Earl  of 
Batb  for  life,  and  fubjeft  to  a  jointure  of 
1500/.  a  year  to  Lady  JBafb,)  to  the  ufe  of 
fuch  pcrfpn  or  perlbns,  and  for  fuch  eftate 
and  cftates,  and  in  fuch  manner,  and  upon 
fuch  trufts,  and  fubjeft  to  fuch  provifoes, 
powers,  and  agreements,  and  for  fuch  in- 
tents, and  purpofes,  as  the  faid  William 
Earl  of  Bathi  and  IVjlliam  Lord  Vifcount 
Pultney^  by  any  of  their  *'  deed''  or  *^  deeds^^ 
(either  with  or  without  power  of  revocation) 
to  be  by  both  of  them  fealed  and  deliirered 
in  the  prefence  of  two  or  more  credible 
witneffcs,  Ihbuld,  fronji  time  to  time,  jointly 
grant,  dircA,  limit  or  appoint.  And,  in 
cafe  of  the  death  of  either  of  them,  the  faid 
Williqm  Earl  of  Bathy  and  William  lord 
Vifcount  TuUneyy  then,  'as  the  furviypr  qf 
them,  by  any  "  deed'^  or  deedsy'  to  be  exe- 
cuted as  afolrefaid,  fhould,  from  time  to 
2  '-  /  timfy 
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time,  alone  grant,  direft,  limits  or  appoiB^ 
and,  in  default  of  fuch  appointment,  to  the 
ufcs  they  before  flood  limited  to. 

In  Ililary  term  17^3,  the  two  dommon 
recoveries  were  duly  fuffcr'^d.  On  the  i2tfi 
of  February  1763,  L.ord  Pultntjfy  diedy  with- 
out having  executed,  or,  jofned  with  his 
father  in  the  execution  of,  any  deed  of  ap- 
pointment of  any  of  the  fald  hereditaments, 
and  without  ifllie.  On  the  23d  of  May 
J  763,  the  Earl  of  Bath  made  his  will ;  and, 
thereby,  gave  a  piece  of  ground,  with  the 
credlions  thereon,  which  was  part  of  tiic 
cftate  comprized  in  the  indenture  of  the  2d 
of  Jan.  1753,  and  the  recovery  fuffered  \x\^ 
Middle/ex  in  purfuance  thereof,  to  his  faid 
^brother  in  ftrift  fettlemcnt.  And,  the  qucf- 
tion  was,  whether  this  piece  of  ground 
pafled  by  the  will  of  IVilliam  Earl  of  Bath 
deceafcd  ? 

The  decifion  of  this  queftion  turned  upon 
this  point;  namely,  whether  this  will  of  the 
Earl  of  Baihy  was  a  good  appointment  under 
the  power  contained  in  the  indenture  of  ad 
of  January  1753;  or,  in  other  words,  whe- 
ther it  was  for  this  purpofc  a  deed? 

And,  in  fupport  of  the  execution  of  the 
power,  it  was   contended,   that  this  was  a 

power 
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power  rcfcrved  by  the  donor  to  himfclf^ 
and  that  fuch  powers  had  always  been  taken 
largely  j  for  though,  before  the  recovery 
was  fufFered,  the  Earl  of  Bath  was  not  ab- 
folute  owner  of  the  inheritance,  yet,  after 
the  recovery,  he  became  fo,  and  Lord  Pult'- 
nej  was  in  the  fame  lituation.  That  the  , 
queftion  then  would  be,  whether  it  was  the 
intention  of  Lord  Bath,  to  difpofc  of  this 
property  ?  and  that  it  was  his  intention,  was 
manifeft.  If  fo,  the  only  queftion  was, 
whether  the  inftrument  that  he  had  made 
ufc  of  was  proper  for  the  purpofe  ?  that, 
though  every  will  was  certainly  not  a  deed, 
yet,  if  a  will  had  all  the  eifentials  of  a  deed, 
as  this  will  had,  it  ftiould  be  taken  to 
he  a  deed.  Spelman  in  his  GlofTary,  title 
**  Fa3um*'  and  title  ''  Tefiamenfum,''  defined 
them  both  by  the  common  technical  name 
of  "  Carta.**  That  a  ftrong  circumftance 
to  fhew  that  the  Earl  of  Bath  meant  this 
ihould  be  taken  as  a  deed,  was,  that  the 
will  was  Jealedy  which  was  no  part  of  thct 
ingredient  of  a  will,  but  was  of  the  very 
^Sme  of  a  deed.  Therefore,  that  the  fub- 
fiantial  part  of  what  the  inftrument  giving 
the  power  enjoined  hj^d  been  complied  with  j 
which  was  M  that  was  neceffary. 
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But  the  opinion  of  the  court,  as  deli- 
vered by  Lord  Mansfield,  was,  that  thcf 
power  was  not  Juefy  executed  by  the  will  of 
the  Earl  of  Bath ;  for,  his  lordfhip  faid,  that 
there  were,  in  this  cafe,  no  words  to  lay 
hold  of,  upon  the  conftruftion  of  which 
the  execution  of  the  power  could  be  fup- 
ported.  For,  the  firfi  requifite  which  the 
power  impofed  was  not  pojfible  to  be  per- 
formed by  will  i  which  was,  that  it  fhould 
be  by  joint  deed  of  Lord  Bath  and  his  fon. 
Now  there  could  not  be  a  joint  wilL  It 
was  true  the  furvivor  had  the  fame  power; 
but  then  it  was  "  emphatically**  refervcd  to 
be  executed  by  '*  deed.'*  Now  the  word 
deedy  in  the  underftanding  of  law,  had  a 
technical  fignification,  to  which  a  will  was 
in  no  refpeft  applicable.  If  any  words  had 
been  thrown  in,  fuch  as  writing,  inftrument^ 
or  other  term  of  a  general  comprehenfivc 
meaning,  it  might  have  been  fair  to  have 
taken  advantage  of  it  in  favor  of  the  inten- 
tion. But,  here,  were  no  fuch  general  words ; 
and  the  intention,  of  the  perfon  who  created 
the  power,  could  not  properly  be  fulfilled 
unlefs  the  form  was  ftriSly  purfued.  There- 
fore, in  this  cafe,  he  did  not  fee  a  poffibility 
of  faying,  that  a  will  was  a  deed  within  the 
terms  of  the  power  \  and  the  court  certified 
accordingly. 

"When 
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When  a  power  is  given  to  appoint  ufcs  of  Longford  v. 
land,  or  of  perfonal    cftate   generally ^    or    ,  ^^'j|  ^^^ 
by  will,    or,    by  deed   exprefsly,    without   ct  vid.  Wag- 
frefcribing  the  manner  in  which  cither  of  2^^*     **' 
them  is  to  be  executed ;  the  inftrument  is   2  Will.  258. 
intended  in  law  to  be  fuch  an  one^  as,  in  the 
utmoft  ftriftnefs  of  law,  is  proper  for  the 
difpofition  oitbat,  which  is  the  fuijeff  matter 
^n  which  the  power  is  to  operate,     Con- 
fcquently,  if  the  fubjeft  of.  the  power  be 
lanJj  and  it  be  to  be  executed  by  will,  the 
will  muft  purfue  the  form  required  by  the 
ftatute  of  frauds. 

But,  if  the  fubjed  of  the  power  be  per-^ 
Jonal  frcpertyy  it  may  be  executed  by  a 
tcftament  in  the  ordinary  form, 

Thusj  where  D,  by  will,  had  given  feveral   Duff  r. 
fharcs   in    the   Sun  Fire  Office  to  F.    his  ^f^^^'^^ 
daughter,  and,  after  her  deceafe,   to  fuch   j^^p^  ,^7/ 
perfons  as  fhe  by  her  will  fhould  direft ;  and 
had  alfo  devifed  real  and  perfonal  eftate  in  ^ 
Jamaica,  in  moieties,  the  one  moiety  to  F. 
for  life,  and,  after  her  deceafe,  to  fuch  per- 
fon  as  Ihe  by  will  fhould  direfi: ;  the  other 
moiety  to  R.  in  like  manner.     F.  by  her 
will,   reciting  that  of  her  father,  difpofcd 
of  the  Sun  Fire  fliares,  and  alfo  of  the  real 
cftate  I  but  the  will  was  not  duly  executed 
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to  pafs  real  eftate>  there  being  two  witnefles 
only  to  it.  It  was  objeded,  th«t,  wliere  the 
power  was  to  be  executed  by  will,  it  muft 
be  fuch  an  o?te  as  would  pafs  the  property 
that  was  the  fubjeft  thereof  5  and  tnat>  there- 
fore, as  land  as  well  a^  perfonalty  was  the 
fubjeft  on  which  this  power  was  to  attach, 
the  teftator,  meaning  to  give  a  power  over 
both,  muft  have  intended  that  the  inftru- 
raent  fhould  htjucb^  as  would  difpofe  of  the- 
real  eftate  as  well  as  the  perfonal.  Sed  per 
curiam^  the  will,  being  fufficittit  to  pafs  the 
perfonal  eftate,  was,  fo  far,  a  good  execu- 
tion of  the  power. 
« 

•  But,  where  no  inter  eft  pafles  from  the  donee 
of  a  power,  attaching  upon  lands,  directed 
to  be  executed  by  will,  but  he  is  a  mere  in- 
ftrumcnt,  to  apportion  thereby  that,  which 
another  inftrument  has  created  and  given ;  in 
iuch  cafe,  as  he  is  not  the  perfbn  who  makes 
the  charge  or  affeSfs  the  eftate,  it  is  not  ne- 
ceflary  that  ftub  will,  by  him  made,  Ihould 
be  conformable  to  the  ftatute  of  frauds. 

Janes  V.  Thus,  where,  on  the  marriage  of  C,  an 

^^l?i^\^-      eftate  was  fettled  to  the  ufcof  himfelf  for 

life,  with  remainders  over  in  the  common 
form.  Articles  were  entered  into,  when  J^ 
the  eldeft  fon,  and  T.  the  younger  fon,  of  C 

came 
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came  of  age,  reciting  the  fettlemcnt,  and 
that,  whereas  there  was  thereby  no  provifion 
or  portion  of  maintenance  for  younger  child- 
ren, though  feveral  were  then  living;  to 
the  intent  therefore  that  300  /.  might  be 
raifed,  C.  the  father,  J.  and  T.  had  taken  it 
into  conjideration^  and  agreed  that  300/, 
ihould  be  raifed  in  and  upon  all  or  pare 
of  the  eftates,  from  and  immediately  after 
the  death  of  C.  and  to  be  paid  to  fuch 
younger  children  itifuch  manner  avd  form ^  as 
he  Ihould,  by  his  laft  will  duly  executed,  direft 
and  appoint  j  and,  in  order  to  have  the  fame 
cfFedhially  done  and  aflured,  the  two  Jons 
did  covenant,  grant,  promife,  and  agree 
jointly  and  fcverally,  for  themfelvcs,  their 
heirs,  &c.  that,  after  the  father's  death,  any 
part  might  be  granted,  mortgaged,  or  dif- 
pofed  of,  for  raifing  the  300  /.  to  be  paid  as 
the  laft  will  and  tefiament  of  C.  Ihould  direS 
and  appoint,  and  to  no  other  ufe. 


The  father,  by  will,  attefted  only  by  two 
\      witnefles,  particularly  diftributcd  this  300/. 

7->  dying  without  iffue,   but  having  firft 
foffered   a  recovery  of   part,    T.   became 
I       tenant  in  tail  of  the  reft  j  and  then  infiflcd, 
that  the  provifion,  made  for  himfelf  and  the 
reft  of  the  children,   coAld  not  take  cffeft, 
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as  there  was  not  a  proper  execution  of  the 
power  J  the  will  not  being  fuch  as  would 
pafs  lands  according  to  the  ftatute  of  frauds^ 
all  the  requifites  of  which  he  contended 
were  required  by  thefe  articles  \  for,  the  ad- 
dition of  the  word,  "  dudy^'  was  tantamount 
to  "  legally:' 

Sed  per  curiamy  the  queftion  was,  whe- 
ther this  was  fuch  a  cafe  as  fell  within  the 
rcafon  of  the  ftatute  of  frauds  ?  The  folem- 
nities  in  the  ftatute  were  required  only  in 
devifes  of  lands^  but  it  went  no  further* 
Confider  whether  the  father,  by  the  articles 
or  wilU  parted  with  any  thing  in  his  power 
to^  give.  By  the  fettlement  he  was  bare  te- 
nant for  life;  and  by  the  articles  he  had 
granted  nothings  they  being  to  take  efFeft 
after  bis  death.  The  agreement  indeed  was 
recited  to  be  between  the  father  and  two 
fons,  and  refered  to  the  aft  of  the  father  by 
will  duely  executed  :  but,  in  the  next  claufe, 
which  was  to  charge  the  eftate,  the  two  fons 
enly  covenanted  and  granted  to  the  truftees 
that  this  300/.  Ihould  be  a  charge  j  and  it  was 
upon  their  eftate;  and  the  intervention  of 
the  father  was  only  to  apportion  the  fums. 
It  was  not  bis  willy  that  aSually  made  the 
charge,  he  was  only  refered  to  as  a  proper 
perlbn  to  appoint  the  fums.  The  word,  duely y 
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was  in  the  agreement,  as  recited,  but  tjot 
in  the  covenant  of  the  two  fons.  But  it  was 
not  neccflary  to  lay  any  great  ftrefs  on  that ; 
becaufe,  fuppofing  it  had  been  the  cafe  of 
the  owner  of  the  eftate  refer ving  to  him- 
fclf  a  power  by  will,  without  adding  duely 
or  legally^  he  adniittcd  that,  in  fuch  cafe,  his 
aft  mult  be  fuch,  as  anfwered  the  utmofl: 
idea  of  the  word  auefy,  though  a  will  had 
been  only  mentioned.  But  certainly  there 
might  be  cafes,  where  the  words  "  duely 
ixecuted**  might  not  require  the  folem- 
nity  of  the  ftatutc  of  frauds  i  for,  if  no  lands 
were  given  by  the  perfon  making  the  will, 
that  will  would  be  duely  executed,  though 
there  were  not  thofe  witneffcs  the  ftatute 
required  ;  becaufe  thofe  words  muft  refer  to 
the  nature  of  the  a£ty  and  to  the  nature  of 
that  which  was  to  pafs  by  it.  Here,  two  per- 
fons,  who  had  power  to  charge  the  eftate, 
had  done  it  by  articles,  but  refered  to  the 
aft  of  a  third,  merely^  for  the  purpofe  of  ap^ 
ftn'tioningi  and  though  the  third  happened 
to  be  a  father,  it  would  be  the  fame  as  if 
it  had  been  a  mere  ftranger :  if,  therefore, 
cne  (hould  charge  his  eftate  with  a  fum,  to 
i  be  divided  as  a  mere  ftranger  Ihould  think 
proper  hy  will^  the  necefllty  of  its  being  a 
will  conformable  to  the  ftatute  did  not  occur. 

G  4  And 
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« 

And  when  Iei  provifion  for  younger  child- 
ren,was  thus  attempted  to  be  defeated  bjT 
one  who  was  a  younger  child,  he  would 
lay  hold  of  any  circumftance  whatever,  on 
which  any  weight  could  be  laid  :  and»  fup- 
pofing  the  father,  having  no  landed  eftate, 
executed  a  will,  whereby  his  intent  wm 
fufficiently  declared  in  what  manner  this 
ihould  be  divided,  it  would  be  good,  though 
there  were  not  fuch  circumjiances  as  would 
have  been  required,  when  an  intereft  was  to 
have  paffed  from  him.  Upon  the  whole, 
therefore,  the  court  was  of  opinion,  that  this 
will,  though  executed  in  prefence  of  two 
witneflcs  only,  conjidering  it  as  a  will,  'where* 
by  the  father  palTed  nothing  by  way  of  inur^ 
from  himfelf  to  them,  but  merely  a6ked  as 
a  collateral  perfon,  was  fufficient  to  warrant 
the  court  in  faying,  that  it  tvas  a  proiJ>er 
execution  of  this  power, 

Vid.  Rofs  V,        But,   if  the  inftrumcnt  for  executing  d 
Ewer,  power  relating  to.  perfonal  property  be  ^^- 

S.  C,  infra.     f^V^b  required  to  be  attefted  by  /tew  wu- 

nefles ;  a  will,  not  Jo  executed,  will  be  in- 
valid, although  that  form  be  not  in  law 
requifite  to  a  teftament  of  perfonal  eftate  5 
for  the  inftrument,  in  fuch  cafe,  muft  com- 
ply with  the  rcquifitions  impofed  by  the 
donor  of  the  power. 

Upon 
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Upon  this  principle  it  was  held  that, 
when  a  power  was  refcrvcd  to  be  executed 
by  deed  or  v>ill  in  writing,  a  nuntupntive 
Willi  though  tm^c  previous  to  th'eftatutcof 
frauds  and  when  a  man  might  difpofe  of 
a  tr^  by  purely  was  not  a  good  execiitijofl 
0^*  a  powen 

Thus,  where  A. ,  fcifed  of  lands  in  fee,  by  Thrnxton  r, 
fetdcment  limited  a  term  for  one  hundred  Att,  Gen. 
years  to  tniftees,  in  truft  for  fuch  ufes,  in- 
tents, and  purpofes,  as  he,  by  deed  or  will 
m  xvriiingi  fliould  declare,  dired,  limit,  ot 
appoint  5  and,  for  want  of  fuch  will  or  deed, 
to  attend  the  inheritance.  A.  being  a  baf- 
tard,  died  without  heir,  having  frji  made 
a  nuncupative  will,  and,  thereby,  dcvifed 
as  follows  J  namely,  I  give  "  all,  all/'  to 
J.  S.  y.  S.  took  out  adminiftration  with 
the  will  annexed,  and  the  queftion  was^ 
whether  the  power  was  well  executed,  or 
whether  the  term  Ihould  efcheat  with  the 
inheritance?  It  was  contended  in  fupporc 
of  the  will,  that  it  was  made  long  before  the 
ftatute  of  frauds  and  perjuries,  and  then  a 
man  might  have  dijpojed  of  a  trufl:  by  parol  \ 
and  that  the  words  'W/,  ally'  in  this  nuncu- 
pative wHI,  would  certainly  carry  the  term ; 
and,  therefore,  it  was  infifted,  that  it  was 
well   appointed  to  the    adminiftrator  with 

the 
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the  will  annexed.  Sed^  per  curiam^  though, 
generally  fpcaking,  a  man,  before  the  ftatute 
of  frauds,  might  difpofe  of  a  truft  by  parol; 
and  the  words,  "  all,  all,''  would  be  fuffi- 
cient  to  pafs  a  leafe  for  years,  yet,  in  this 
cafe,  the  term  being  exprejsly  fettled  by 
deed  upon  thefe  trufts,  namely,  forfuch  ufes, 
intents,  and  purpofes,  as  he,  by  deed  or 
his  kft  will  in  writings  fhould  appoint,  and^ 
in  default  of  fuch  appointment,  then  to  at- 
tend the  inheritance;  this  reftrained  and 
tied  up  his  hands  from  making  any  parol 
difpofition :  and  the  court  took  his  intent 
by  the  words,  "  ally  all,'*  to  be  all  that  he 
could  difpofe  of  by  paroL 

^^  T*  And,  upon  the  fame  principle,  it  is  held 

cited  3  Ch.  that,  if  the  creator  of  a  power  direft  it  to 

Ca.  69,  re-  jj^  executed  by  a  writing  tcftified  by  two 

3  Vcrn.  80,  witneQes  only,    an  inftrument  Jo  executed, 

but  this  Point  fbouzb  purporting  to  be  a  will,  will  be  valid, 

wasnotmade    ..^-^-^  ^      ,  i-i.      vri-ft. 

there.  Vid.     m  law,  to  carry   that,  which  is  the  lubject 
S.  C.  inf.  cc   Qf  the  power,  altbouzh  it  be  land. 

Noteobfcr-  "^  * 

vations  there. 

And  if  a  power  be  executed  by  will,  fuch 
will  cannot  be  made  ufe  of,  cither  at  law 
or  in  equity,  until  it  hath  been  proved  in 
regular  form  as  fuch. 

Thus, 


r" 
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Thus,   where  a  feme  covert,    having    a   Rofsv.Ewpr, 
power  to  appoint  perfonal  eftate  by  will  exe-    f^^/  '  '^  * 
cutcd  in  the  prefence  of  two  witneffcs,  had 
Ufi  a  teftamentary  paper  not  /o   tcftified, 
by  which  Ihc  difpofed  of  a  part  of  the  pro- 
perty fubjedt  to  the   power.     Lord  Chan- 
cellor  Hardwicke  objcfted,     that  this   was 
no  willy  becaufe    it   had   not   been   prov- 
ed in  the  ecclefiaftical   court:  which   was 
attempted  to  he  anfwered,  by  urging  that  it 
was  only  a  writing  oi  a  feme  covert  executing 
a  power,  and  not  ftriSly  a  willy  the  hufband 
not  con  fen  ting  to  it ;  fo  that  it  could  not 
be  a  will,  neither  could  it  be  proved  in  the 
ecclefiaftical  court;  but  was  only  a  power 
which  would  take  its  operation  from  the  ori- 
ginal deed  by  which  it  was  created.     But, 
his  lordfhipwasof  opinon,  that,  though,  in 
the  notion  of  law,  a  wife  could  not  make  a 
will,  yet,  when  a  feme  covert  had  a  feparatc 
power  oVer  her  eftate  and  might  difpofeof  it 
by  will,  whatever  fort  of  writing  fhe  left, 
it  ought  firft  to  be  propounded  as  a  will  in 
the  fpiritual  court. 

And  an  inflrumenf,  made  in  execution  of  Curtis^ct^aU 

a  power,  retains  all  its  eflcntial  properties  2  Frecm.  61. 

and  qualities ;  and  is,  in  law,  confidered  as  ^*br!*67^i  T 

liable  to  all  collateral  circumftances,  in  like  ec  per  Lord 

manner  as  it  would  have  been,  if  made  with  \,^^\^ 

any    i  Vcz.  139. 
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any  other  view.  It  follo>vs,-  therefore,  that 
a  will,  in  execution  of  fuch  power,  (fuppofft 
it  to  be  of  lands)  would  be  alterable,  or  re- 
vocable, according  to  the  ftatute  of  frauds, 
^  by  cancellation,  £s?r.  j  or,  according  to  law, 
by   any    of   tboje    methods    which    would 

V.  Layer,  in-   ^^^^  the  fame,  in  cafe  of  a  ftri^  or  proper 
fra.  devifc.    ^ 

Soy  if  the  appointee,  under  a  power  exe- 
cuted iy  will,  die  iefore  the  appointer,  all  in- 

•  ttrt^  which  he  would  have  taken  under 
fuch  will,  had  he  furvired,  will  lapfe;  for, 
although  the  intereft  of  the  appointee  arifes 
out  of  the  power  to  make  a  will,  and  the 
general  notion  of  law,  as  to  a  power,  is,  that 
any  one,  taking  under  the  direAions  of  a 
will  made  in  the  execution  of  a  power,  takes 
under  the  power  in  the  fame  manner  as  if 
his  name  were  inferted  therein ;  yet  they 
muft  take  according  to  the  nature  of  the 
power  and  inftrument  taken  together; 
therefore,  if  a  power  be  executed  by  will, 
it  mufl:  be  conftrued  to  all  intents  like  a 
will  J  of  the  effence  of  which  fpecies  of  con- 
veyance it  is,  to  be  ambulatory,  revocable, 

.  and  incomplete,  until  the  death  of  the  ma- 
ker of  it  J  nor  can  any  one,  dying  in  the 
teftator's  life,  take  under  it.  Therefore,  a 
pcrfon  appointing  by  will,  from  the  nature 

of 
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of  the  inftrumcnt  he  ufcs  (which  every  one 
is  fuppofcd  to  know)  does  the  fame  ^  as  if  he 
particularly  cxprefled,  that  the  appointment 
Ihould  only  take  efFeA  in  cafe  the  appointee 
furvived. 

Thus,  where,  on  the  marriage  of  A.  Okcv.Heatt, 
with  5.,  10,000/.  was,  by  articles  dated  *  ".135. 
1718,  vetted  in  truftccs,  to  be  laid  out  in  the 
purchafe  of  lands  to  be  fettled  on  the 
hufband  and  wife  for  their  lives,  then  for  the 
iffuc,  if  any  :  if  none,  a  term  of  500  years 
was  created,  that,  if  the  wife  died  in  the 
life  of  the  hufband,  the  truftees  ihould  raife 
and  levy  4000/.  for  fuch  perfon  or  per- 
fons  as  fhould  be  next  of  kin,  (and  for  none 
other  whatfoever,)  as  (he,  by  any  deed  or 
willy  or  writing  under  hand  and  feal,  purport- 
ing  to  be,  or  in  nature  of,  a  laft  will,  fhould, 
notwithftanding  coverture,  direft,  limit,  or 
appoint,  to  be  paid  within  twelve  months 
after  due,  in  fuch  manner  as  fhe  by  the  faid 
deed,  (3c.  Ihould,  fcfr. ;  and  for  default' 
of  appointment,  (^c.  but  if  the  money  were 
not  laid  out  in  lands,  then,  after  payment 
and  deduftion  of  the  4000  /.  to  fuch  as  (he 
ihould  appoint  as  aforefaid,  the  relidue  and 
furplus  fliould  be  paid  to  the  hufband. 

There 
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There  being  no  iffue  living,  the  wife,  in 
1743,  made  a  will,  and,  reciting  her  power, 
Ihe  direded,  limited,  and  appointed  the 
4000/.  to  be  paid  to  her  nephew  G.  for 
his  own  ufe  and  benefit;  G.  died  in  the  life- 
time  of  the  appointerj  then  fhe  died,  her 
hufband  furviving :  a  bill  was  brought  by 
the  next  of  kin  claiming  under  the  articles, 
by  the  ftatute  of  diftribution,  in  default  of 
appointment,  by  reafon  of  the  death  of  the 
appointee  in  her  life ;  and  a  crofs  bill  was 
brought  by  the  father  of  the  appointee,  as 
reprefenting  him,  to  have  the  benefit  of  the 
appointment. 

It  was  contended,  on  the  part  of  the  fa- 
ther, that  the  teftatrix  had  executed  her 
power,  although  that  execution,  during  her 
life,  was  revocable  arifing  from  the  nature 
of  a  will,  by  which  fpecics  of  conveyance 
it  was  appointed  with  that  intent.  The 
queftion  therefore  was,  whether  the  contin- 
gency, fo  far  as  it  depended  on  her  nomi- 
nation, being  executed  and  put  an  end  to 
by  her,  the  appointee  had  fuch  an  intereft 
as  was  tranfmiflable  to  the  reprefentative  ? 
The  general  objeftion  thereto  was  from  its 
being  a  teftamentary  difpofition,  and,  like 
every  other  bequcft,  fubjeft  to  lapfe  j  which, 
it  was  admitted,  would  have  been  the  cafe, 

if 
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if  merely  teftamentary.  But  it  was  faid 
that  this  was  not  properly  a  legacy ;  the  fet- 
tlcmcnt  having  entirely  difpofed  of  it  to  fuch 
of  her  kin  as  fhc  fliould  appoint,  leaving 
her  only  a  naked  power  and  no  property  s  fo 
that  flie  could  not  give  it  to  any  other  but 
to  thoie  to  whom  fhe  was  confined  to  give  it: 
and,  that  the  power  operated^  as  if  the  execU'- 
tion  thereof  had  been  in  the  ot  iginal  infirU" 
ment'j  and,  if  fo,  notwithftanding  his  dying 
in  her  life,  it  would  go  to  his  reprefentative. 
The  reafon  why  a  will  pafTed  no  right  till 
the  teftator's  death  wasj  from  the  notion  the 
law  had  of  its  pafling  part  of  the  teftato'r's 
property;  but^  that  was  when  the  perfoa 
took  only  by  the  will. 

But,  it  was  held  per  Lord  Hardwicke^ 
Chan,  that  this  inllrument  was  void  by  the 
nephew's  death  in  the  life  of  the  teftatri;c  j 
for,  though  it  arofe  under  a  power,  it  was  a 
tedamentary  diipofition,  and  this  was  a  tef- 
tamentary  cafe.  This  was  a  power  over 
her  own  property,  and  part  of  the  ancient 
dominion  which  Ihe  had  over  this  money. 
She  had  executed  her  power  by  will,  and 
called  it  fo  throughout.  The  whole  frame 
was  teftamcntary,  and  there  were  plain  de- 
clarations to  that  purpofe.  And,  wherever-^ 
there  was  fuch  a  power  to  a  married  woman^ 

which 
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which  (he  executed  by  will,  it  was  fiibjeft 
to  all  the  qualities  of  a  will  •,  which  mani- 
feftfy  differed  it  from  the  ufes  of  any  other 
writing  or  deed,  which  would  be  complete, 
and  not  revocable,  in  which  cafes  it  muft 
vejt. 

Duke  of  So  where  Charles^  Earl  of  Sunderland^  in 

Marlborough  1-720,  made  his  will,  whereby,  among  other 
dolphin,  bcqucfts,  he  gave  30,000  /.  to  his  wife,  and 
%  Wez.  61.      alfo  other  legacies ;    and  the  reft  and  refi- 

due  of  his  perfonal  eftate  to  his  eldeft  fon, 
"  except  fuch  other  legacies  as  he  fhould 
iodorfe  on  the  back  thereof,  in  nature  of  a 
codicil  in  his  own  hand- writing."  He,  af- 
terwards, by  a  codicil  indorfed  on  his  will, 

without  a  date,  direfted  the  legacy,  given 
by  his  will  to  bis  wife,  fhould  be  to  her  own 
ufe  and  benefit  for  and  during  the  term  of 
her  natural  life  onlyi  and,  after  her  deceafe,  to 
be  divided  and  diftributed  to  and  amongft 
fuch  of  his  children,  and  in/ucb  manner  and 
froportiony  as  fhe,  by  any  deed,  or  will,  or 
inftrument  in  writing  in  nature  of  a  will, 
fhould  direft  and  appoint;  and  for  no  other 
purpofc  whatfoever.  He  died  in  1722, 
leaving  his  countcfs  and  feven  children. 
She  afterwards  married  a  fecond  hulband, 
but,  by  fettlement  made  upon  that  mar- 
riage. 
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riagc,  rcfervcd  to  hcrfelf  power  to  make  t 
will  concerning  the  intcreft  and  improve- 
ment of  that  fum. 

In  1736,  her  hiifband  then  living,  (he 
made  a  will,  and,  after  reciting  that  (he  had 
prcvioufly  appointed  two  fums,  part  of  the 
30,000  /.  to  two  of  her  children,  (he  faid 
this  was  her  laft  will  and  teftament,  and 
that,  in  purfuance  of  the  power  and  au- 
thority given  by  the  will  of  her  hu(bandi 
(which,  with  the  codicil,  (he  recited,)  and 
of  aft  other  powers,  (he  thereby  gave,  di- 
redbed,  and  appointed  the  remaining  prin- 
cipal fum  to  be  paid,  to  the  feveral  children 
of  Lord  Sunderland  after-mentioned,  in  the 
feveral  proportions  therein  particularly  fpe- 
cjfied. 

Two  of  the  children  died  in  her  life- 
time, after  her  making  this  will,  and  then 
the  countefs  died.  A  difpute  arofc  between 
the  reprefentativc  of  the  executor  of  the 
Earl  of  Sunderland,  (who  claimed  the  lega- 
cies of  the  deceafed  children  as  undifpofed 
and  unappointed,  being  lapfed,)  and  the  re- 
prefcntatives  of  the  deceafed  legatees ;  the 
event  of  which  depended  upon  the  queftion, 
whether  any  intcreft  ve^ed  by  this  inftru- 
mcnt  in  the  legatees  during  their  lives,  and, 

H  confc- 
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confeqncntly,  would  be  tranfmiffable  ta 
their  rcprefentativcs,  or,  whether  their  lega* 
cies  under  the  appointment,  it  being  iy 
will,  or  in^rumcnt  m  natuu  of  a  will,  were 
^  not,  by  their  death,  in  the  life  of  the  ap- 

pointer,  lapfed,  as  undifpofed  and  unap* 
pointed.  And  Lord  Hardwicke  was  clearly 
of  opinion,  that  nothing  was  vefted  thereby  in 
the  legatees  during  their  lives,  and,  confc- 
fequently,  nothing  was  tranfmiiTable  to  their 
reprefentatii^s. 

There  is  a  cafe,  however,  which,  in  point 
of  time,  preceded  both  the  laft-mentioned 
decifions,  and  was  dated  by  the  coxinfel, 
who,  in  the  preceding  cafe,  fupported  the 
claim  of  the  reprefcntatives  of  the  deceafed 
legatees,  as  in  point  to  their  argument ;  but, 
which  was  contefted  on  the  other  fid^  s  and 
held  by  the  court,  to  be  a  cafe  refting  upon  its 
own  particular  circumftances,  and  an  ex- 
ception  to  the  general  doftrine  eflablifhed 

Supra*  by  the  cafes  of  Okes  and  Heath,  and  of  the 

Duke  of  Marlborough  and  Godolphin.     The 

Burnet  v,       ^^^^  £  allude  to  is  that  o(  Burfietv.  Holgrove, 

I  Eq.  Ca.       loofcly  reported  in  i  Eq.  Ca.  Abr4  a 96.  2. 

Abr,  29^*  2.    There  ji.  devifed  an  eftate  tb  his  wife  for 

life,  remainder  to  A.  his  niece  and  her 
heirs  5  upon  condition,  and  to  the  in- 
tent, that  (he  paid  400/.  to  fuch  perfon  as 

hi» 
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his  wife,  by  her  will  in  writing,  or  any  othef 
writing,  Ihould  dircflt  and  appoint,  and  a/- 
terwards  died;     The  wife  married  a  fecond 
hufband,  and  then  made  a  will  in  writings 
and,  thereby,   reciting  the  power  given  her 
by  her  former  hufband's  will,  appointed  the 
400  /.  to  be  paid  to  her  fecond  hufband,  his 
executors,  or  adminiftrators  s  and  that,  when 
he  ihould  have  fully  received  the  400  /.  i 
he  fliould  pay  100/.  out  of  itto.ff. ,  50/. 
to  C. ,  and  50  /•  to  D.  i  and  made  her  huf- 
band her  executor ;  and  then  went  on  and 
faid,  that  ihe  had  publifhed  this  her  lail  will 
and  teftament  in  the  prcfencc  of  three  wit- 
heifess   &nd  the  hufband  fubfcribed,    that 
he  did  approve  of  this  will.     The  hufband 
died  before  her,   and  made  her  executrix  of 
his  will,   and  refiduary .  legatee.     Then  5. 
and  C  died   both  inteftate,  and  afterwards 
the  wife  died ;   and  the  defendants  took  out 
adminiftration  to  her  with  the  will  annex- 
ed, and  alio  admlniilration  to  B.  and    C. 
The  queilion  was,   whether   this  appoint- 
ment being  made  by  will^  and  thd  appoin- 
tee dying  beftire  the  appointer,  this  ihould 
be  in  the  nature  of  a  legacy,  and  fo  the  ap- 
pointment   void,      the    teflatrix   furviving 
the  nominee  ?  And  it  was  held  by  Lord  Har- 
tourty  Keeper,  that  If  it  had  been  a  thing  mere- 
Ij  teftamentary,  it  would  plainly  have  been 

H  2  a  lapfed 
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a  lapfed  legacy  j  but  that,  in  this  cafc>  the 
400  /.  was  not  in  its  own  nature  tcftameri- 
tary,  but  they  took  as  nominees^  and  it  was 
hut  the  execution  of  a  truft,  and  his  lordfhip 
decreed  the  money  to  be  paid; 

2  Vezey  80,        Lord  Hardzvicke,  in  obferving  upon  this 
^*'  cafe,  which  was  preflcd  hard  upon  him  in 

the  preceding  cafe  of  the  Duke  of  Marl- 
borough and  Godolpbin^  and  which  it  was 
certainly  incumbent  upon  him  either  to  de- 
ny to  be  law,  or  to  explain,  obferved,  that, 
if  well  confidered,  it  was  no  authority 
againfl:  the  opinion  he  then  gave,  or  that 
Supra  93.        which  he  had  given  in  Okes  v.  Heatb  ;   for 

in  the  cafe  of  Burnet  v.  Holgrove,  the  perfon 
executing  the  power  was  not  limited  in  re- 
fpeft  of  the  objefts.  It  was  a  general  power 
to  fuch  as/^<?fliould  appoint.  She  appoint- 
ed to  her  fecond  hufband,  who  died  in  her 
life-time,  and  made  her  executrix  j  fo  that 
it  was  really  come  hack  to  herjelf^  and  her 
reprefentative  claimed  it  under  the  execution 
of  the  power,  ^bat  was  a  cafe  to  tempt  a 
court  of  juftice  to  go  as  far  as  pofTible  to 
make  it  good  ;  becaufe  it  was  come  back  to 
the  perfon  who  gave  it ;  and  was  the  fame 
thing  as  if  given  to  her  own  benefit.  It  was 
no  doubt  in  her  power  to  appoint  her  execu- 
tors originally  if  flie  had  pleafed,  becaufe 

fhc 
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flic  might  appoint  any  perfon  whatever : 
and,  therefore,  the  court  might  confider  the 
executors  or  adminiftrators  in  this  cafe,  fo 
as  not  to  make  them  take  by  reprefentation^ 
but  by  defcriftion  of  the  ferfon  to  take,  and 
there  was  fomething  in  the  cafe  which  fa- 
vored that.  It  was  imperfedly  reported  in 
Equity  Cafes  abridged.  Executors  might 
certainly  be  made  ufe  of,  either  in  a  deed  or 
will,  as  diJlinSl  and  Jef  urate  perfons  from 
their  teftator^  which  was  the  cafe  of  a  fpc- 
cial  occupant.  2  Roll.  Ahr.  i^\y  where  the 
executor  (hould  be  fpecial  occupant ;  which 
fliewed  that  executors  might  take  by  that 
name  as  diftinS  perjons^  and  not  in  reprejen^ 
tation  of  the  teftator.  The  court  could  not 
be  furc  on  what  ground  \jQvd  liar  court  went 
in  that  cafe,  yet  there  was  room  for  that 
conftruftion  on  the  words;  ?^^  always 
were  to  be  taken,  in  fuch  a  cafe,  to  fupport 
the  appointment,  as  it  was  to  be  confidercd 
2^  \i  originally  given  for  i^r  benefit.  But, 
whether  that  were  fo  or  not,  it  was  a  fingle 
authority,  and  was  a  caufe  heard  by  confent, 
which  certainly  weakened  its  aotho'  ity,  as 
it  generally  proved  it  not  to  have  been  fo 
fully  confidered ;  and  commonly  there  wis 
a  difpofition  of  the  parties  to  give  v/;iy 
to  what   the     court    thought     equicablc : 

H  J  nor 
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nor  was  there  that  oppofition  as  in  other 
pafes. 

There  appears  fomc  little  obfcurity  in 
this  part  of'  Lord  Hardwicke*%  obfervations : 
the  cafe  alluded  to  by  him  feems  to  be, 
2  Roll.  Ahr.  151.  G.  2.  where  it  is  faid, 
that,  if  a  man  leafe  land  to  another  and 
his  executors  for  the  life  of  J.  S. ,  and  cefiui 
qui  vie  "  die  ;'*  the  executor  fhall  be  a  fpecial 
occupant,  be  taking,  tberey  not^  reprefeti" 
tation  and  in  right  of  the  teftator,  but  in  his 
pwn  right  as  a  pcrfon  dejcrihed  in  the  leafe* 
In  allufion  to  which  cafe  his  lordlhip  argued 
that  the  terms,  executors  and  adminiftrators, 
in  the  cafe  of  Burnet  v.  Holgrovey  were  not 
vfed  by  the  wife  in  the  original  will  as  words 
of  limitation,  (if  J  may  be  permitted  the 
expreffion,)  to  point  out  the  quantum  of  in-- 
terefi  in  the  thing,  which  the  fecond  hufband 
was  to  have;  but  as  n  defcription  of  the  iden- 
tical perfons,  by  their  office  as  diftinS  ap- 
pointees, who  were  to  take,  not  in  reprefen^ 
tation  of  ihe  hufband,  but  in  lieu  of  the 
hufbandi  namely,  the  one /»/^/7«r^  of  the 
other.  The  argument  is  very  ingenious^ 
and  feems  not  to  be  controvertible,  as  (he 
certainly  might  have  nominated  A.  to  take ; 
and,  if  he  died  before  it  veiled,  that  then  B. 
fl;9uld  take. 

And 
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-  And  as.  In  cafe  of  the  execution  of  a 
power  direfted  to  be  executed  by  willy  all 
incidents  and  contingencies  aSeAing  a  wil], 
attach  upon  it ;  To  alfo^  if  it  be  to  be  done  by 
deedy^  thdt  deed  will  likewife  operate  freci/ely 
in  likd  manner  when  nnade  in  execution  of  a 
power,  as  when  u fed  for  any  other  purpofe. 

Thus,  where  lands  were  conveyed  to  truf- 
tees,  for  fuch  ufes  as  E.  (hould  direft,  li- 
mit, and  appoint ;  Jhe^  voluntarily,  by  writ- 
ing under  her  hand  and  feal,  limited  the  ufes 
to  H. ,  and  ((he  being  a  feme  covert)  the 
deed  was  kept  in  hers,  or  her  hufband's 
hands ;  afterwards  (he  deftroy^d  this  deed, 
and  limited  the  ufes  to  C.  and  jf.  s  there  was 
no  power  of  revocation  referved  in  the  firft 
deed.  The  queftion  was,  whether  (he  was 
fo  bound  by  the  (irft  limitation,  that  it  was 
not  in  her  power  to  alter  it  ?  And  the  chan- 
cellor faid  that,  though  this  was  a  cafe  of 
value,  yet  there  was  no  difHculty  in  it  i  for, 
where  the  power  was  once  executed  by  deed, 
there  being  no  power  referved  thereby  to 
fevoke  or  alter  it,  a  fubfcquent  limitation 
by  another  deed  would  te  void  ^  for,  the 
firfi  deed  and  the  laftWxW  always  take  place. 
If  a  power  were  referved  to  limit  a  truft  by 
deed  or  will,  if  it  were  once  limited  by  deed, 
it  pould  never  afterwards  be  altered  :^  but 

H  4  a  will 


Hatcher  vr 
Curtis   et  al. 
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a  will  being  of  its  own  nature  revocable 
and  alterable,  it  might  be  revoked  or  alter* 
cd  as  the  party  pleafcd ;  for,  trufts  'were 
governed  by  the  rules  of  law,  though, 
the  execution  of  them  were  only  conripel- 
lable  in  that  court. 


Heic  V.Bond, 
/re.Ch.474. 
et  vid.  Al- 
lanfon  v. 
Clithcrewv, 
1  Vcz.  24, 
I  Ventris 
198. 


In  the  preceding  cafe  it  was  fuggefted  by 
the  court,  that,  if  the  power  rcfcrved  were, 
^'  to  limit  by  deedy  from  time  to  time ;"  then 
it  itiight  be  limited  and  revoked  toties 
quoties. 

But,  this  point  hath  fince  received  a  con- 
•rarv  determination.  Thus,  where  A.  made 
a  fettlemcnt,  wherein  was  a  power  that  he 
might,  from  time  to  time^  by  deed  or  writ- 
ing under  his  hand  and  feal,  revoke  the 
ufcs  thereof,  and  by  the  fame,  or  avy  other 
deedy  limit  and  declare  new  ufes :  -^. ,  in 
purfuance  of  this  power,  revoked  the  old 
ufes,  and  by  the  fame  deed  limited  new 
v]fes,  without  annexing  any  power  of  revo- 
cation to  thefe  new  ufcs.  ^.,  afterwards, 
thinking  he  had,  by  virtue  of  the  firft  fct- 
fctlement,  a  power  of  revocation /^//>j  j^w^- 
tiesy  by  another  deed  revoked  the  laft  ufes, 
and,  again  declared  other  ujes  of  the  fame 
lands  J  and,  whether  he  had  fuch  power  waa 
the  cjucilion  ? 

It 


^ 
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It  was  agreed  that  he  might,  in  the  deed  of 
revocation,  have  annexed  a  power  of  revoking 
the  ufes  thereby  declared,  and  that  he  might, 
afterwards  have  executed  that  power  accord- 
ingly; but  it  was  refolved  that,  in  this  cafe, 
there  being  no  fuch  new  power  of  revocation 
annexed  to  the  new  ufes,  his  power  of  revoca^ 
Hon  was  executed^  and  at  an  end ;  and  by  con« 
fequcnce,  that  the  revocation  afterwards  was 
ioithut  any  warrant,  and  fo  the  ufes  limited 
upon  the  firft  revocation  muftlland  ;  and  it 
was  decreed  accordingly,  which  decree  was 
affirmed  in  the  Houfe  of  Peers. 

However,  this  rule  admits  of  an  exception, 
where  the  perfon,  that  is  the  objeff  in  whofc 
favor  the  power  is  created,  takes  under  it  in 
reJpeSt  of  2l  particular  charaSler  \  and  by  col- 
lateral events,  lojes  that  character  j  for  he 
ctajes  thereby  to  have  a  capacity  of  taking 
Under  it. 


Thus,  where  D.  the  father  on  his  marriage,  Chadwick  v, 
fettled  divers  manors  and  lands  to  ihc  ufc  of  ^o^^"'*"- 
nimielf  for  life  \  and  then  as  to  part  thereof,  to 
his  wife  for  her  jointure,  remainder  to  truftecs 
intruft,  that  if  there  fliould  be  both  fons  and 
daughters  of  the  marriage,  then  the  truftecs 
were,  within  fix  months  after  his  deceafe,  to 
enter  on  all  the  premifts  not  fettled  in  join- 
ture, 
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ture,  and  by  the  profits  to  raifc  4000  /.  for 
younger  cbildrens^pdrtitms,  in  fuch  proportions 
as  D.  ihould  appoint;  andj  in  default  of  ap« 
pointment^  to  be  equally  divided  amongft 
thennfj  remainder  (o  firft  and  other  fons  iq 
tail. 

There  being  feveral  of  the  youngCF 
children  of  full  age,  D.  in  1686,  by  deed 
appointed  the  4000/.  in  federal  proportion^ 
among  ft  his  younger  children,  and  parti  y 
cularly  the  fum  of  2600/.  to  T.  bis  Je^ 
(ondjon,  whp  was  of  full  age  and  under  a 
treaty  of  marriage  at  that  time.  After  this 
theeldeft  fon,  the  brother  of  T*.,  died  without 
iflue,  and  7*.  by  virtue  of  the  fettlement,  as 
Jirft  fon,  became  intitled  to  the  whole  eftate ; 
and  thereupon,  D.  the  father,  made  a  new  ap- 
pointment of  the  2600/.  amongft  his  other 
younger  children;  particularly  1600 /.  part 
thereof  to  his  daughter,  who  was  plaintiff  in 
this  fuit,  and  who,  with  her  hufband,  filed  a 
bill  againfl  T.  and  the  heir  of  the  furviving 
truftce,  to  have  the  1600  /.  raifcd.  And  the 
fingle  qucftion  was,  whether  the  firft  or  laft 
appointment  fhouldtake  place? 

For  T.  it  was  infilled,  that  D,  by  the  firft 
appointment,  had  well  executed  his  power 
by  deed,  without  power  of  revocation,  and 
at  a  proper  time  for  the  doing  it;  his 
younger  children  being  grown  up,   of  full 
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zgCy  in  want  to  be  advanced  and  put  into 
the  world ;  and  T.  particularly  ai  that  time 
under  a  treaty  of  piarriage^  capable  of 
taking,  and,  by  the  appointment,  having 
an  intereft  aHually  veiled  in  him,  which,  al- 
though an  intereft  in  a  fum  payable  infu^ 
tttrOf  and  not  to  be  raifed  until  after  the 
death  of  D.,  yet  was  fuch  an  intereft  a^ 
might  be  mortgaged,  fold,  or  difpofed  of, 
by  him  for  the  fupport  of  his  family  5  and 
which  had  been  in  truth,  his  fubfiftence  for 
fcvcral  years,  there  having  been  about  the 
fpace  of  fix  years  between  the  making  the 
firft  appointment  and  the  death  of  the  elder 
brother;  that  an  intereft  once  vefted  was 
not  cafily  to  be  diverted ;  and  that  there  was 
nothing  in  the  fettlement,  which  imported 
that,  after  an  appointment  made,  it  fliould 
diveft,  if  z  younger  fvn  happened  to  become 
the  eldeft  and  heir  before  the  nrwney  became 
payable ;  that  it  was  fufficient  he  was 
a  younger  fon  at  the  time  of  the  ap- 
pointment made,  when  the  father  thought 
fit  to  execute  his  power,  who  was  the  proper 
judge  as  well  of  the  time,  as  of  the  manner 
and  proportions ;  and,  he  having  made  an 
abfolute  appointment,  without  refcrving  any 
power  of  revocation,  whereby  an  intereft 
vefted,  it  was  not  to  be  di vefted  without  an 
$xfrefs  condition  or  provifo  for  that  purpofc. 

a  That 


r 
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.That  as  T.  was  a  younger  brother  for  near 
fcven  years  after  the  appointment  made,  it 
might  have  happened  that  he  might  have 
been  fo  for  thirty  or  forty  years,  and  might 
have  fpent  his  fortune ;  and  it  would  have 
been  hard  to  make  him,  as  beir^  refund  what 
he  had  fpent  whilft  z,  younger  Jon  ^  and  whilft 
he  had  no  benefit  of  the  eftatc:  and  there- 
fore, that  the  firft  appointment  ought  to 
{land. 

The  Lord  Keeper  Cowper  admitted,  thatr 
the  defendant,  at  the  time  of  the  appointment^ 
was  a  per/on  capable  to  take,  and  was  a  youn^- 
ir  child  within  the  power  of  appointing ;  but 
was  of  opinion,  that  this  was  a  defeajable  ap- 
pointment*^ tioifrom  tf»y^^w^r  of  revoking,  or, 
upon  the  words  of  the  appointment,  hntfrom 
the  capacity  of  the  perfon.  He  was  a  perfon 
capable  to  take  at  the  time  of  the  appoint- 
ment made,  but  that  yrzsfub  modo^  and  upon 
a  tacit  and  implied  condition  that  he  fliould 
not  afterwards  beconrje  the  eldejifon  and  beir^ 
lb  that  he  had,  as  it  were,  only  a  defeazable 
capacity  in  him.  And  his  lordfliip  decreed 
in  favor  of  the  daughter. 

And  it  was  faid  by  Lord  Cowper  in  the  pre- 
ceding cafe,  that,  although  the  appointment 

had 


J 
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had  been  made  in  confideration  of  marriages 
ic  would  have  been  the  fame  thing. 

Though  Lord  Cowper  fccms  to  have  taken 
a  great  latitude  in  the  cafe  of  Cbadwick  v, 
Dolemany  yet,  on  confideration,  his  lordlhip's 
will  be  found  to  have  been  a  very  rea/onable 
conftruftion,  made  to  anfwer  the  intent  of 
the  parties,  and  to  avoid  inconveniences 
and  abfurdities  ;  and,  agreeable  to  the  general 
grounds  of  the  court,  in  conftruing  the  words 
younger  children^  in  which  cafe  a  great  lati- 
tude is  taken  to  anfwer  the  intent.  Lord 
Cowper  went  plainly  upon  this  ground  :  he 
found  it  eflabliihed,  by  the  precedents  and 
authorities  of  the  court,  that  the  words 
younger  children  had  received  a  prodigious 
latitude  of  conftruftion  to  anfwer  the  occa- 
fions  of'  families  and  the  intent  of  the  par- 
ties J  an  eldeji  daughter  having  often  been 
conftrucd  to  be  a  younger  child ;  that  was 
carrying  the  words  very  much  out  of  the 
natural  into  a  foreign  and  remote  fenfe,  to 
anfwer  the  intent :  and,  he  alfo  found  it  de- 
termined, that  an  only  daughter,  though 
not  younger  in  comparifon  with  another, 
(hould  be  confidered  as  a  younger  child,  when 
aprovijion  was  made  (or  younger  children j  and 
there  was  no  other  provifion  for  a  daughter 

but  the  eftate  limited  to  go  over;   and  that 

there 
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thfere  had  been  cafes  whfcre  a  younger  Jofii 
becoming  an  eldefty  had,  under  certain  cir- 
cumftancesi  been  confidcred  as  an  eldefi  to 
exclude  him  from  the  benefit  of  the  portion; 
and  that  the  ruh  laid  down  bv  Lord  Har court 
in  Beal  v.  Beat  had  been>  that  younger  chil- 
dren fliould  be  confidcred  /ucb^  as  did  not 
take  the  eftate,  and  were  ndt  the  bead  and 
tefrejentative  of  the  family.  Lord  Coivpex, 
then,  having  found  thefc  points  determined, 
from  thence  infered  a  tacit  condition*  that 
the  capacity  of  being  a  younger  Jon  (hould 
i  continue^  until  the  time  of  payment  canne; 

and,  upon  that  ground^  made  the  determi- 
nation preceding,  though  the  father  had  ac- 
tually  executed  the  power:  for,  taking  it 
abftraftedly /»^r^/y  as  an  execution  of  a  power^ 
the  decifion  could  not  poffibly  be  maintained 
upon  the  general  rules  I  the  rule  of  law  being, 
that  i(  apGwery  given  to  be  executed  hydecdy 
be  once  executed  in  the  life  of  the  party 
and  no  power  of  revocation  referved,  //  can-- 
Hekv.Bond.  not  he  revoked  and  executed  anew.  But  the 
Sap- 104.       foundation  Lord  Cowper  went  upon  was,  that 

the  continuing  of  the  capacity  to  the  time  of 
the  provifion  taking  effeSi  in  point  of  pay- 
ment, was  a  tacit  or  implied  condition  going 
along  with  the  appointment.  Aiid  his  lord- 
fliip's  determination  was,  afterwards,  ap- 
J)roved  by  Lord  I'albot  in  the  cafe  of  Jermyn 

y.  Fellows y 
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r.  PellowSy  and  by  Lx)rd  Hardwicke  in  tli^  Rep-  'f  «np4 
cafe  of  Lord  TVywi&^iw  v.  Webby  where  his-  ^j  Vez.'igS* 
lordfliip  carried  the  fame  principle  to  a  di- 
reftion  under  a  power  **  for  provifion  of 
younger  children,  in  default  of  appointment  ^^^ 
his  lordfliip  holding  that  there  could  be  no 
difference  httwtcn  the  one  and  the  other,  the 
oljeSs  being  the  fame. 

Secondly,  as  to  the  form  of  the  inftnl- 
mcnt  by  which  the  power  is  executed. 

• 

And,  tinder  this  head,  it  is  obfervable 
that  it  is  not  neceflary,  that,  where  a  power 
to  appoint  is  referved,  the  deed  creating  the 
fower  (hould  be  recited ^  or  refered  to,  in 
ibe  injlrument  by  which  it  is  executed,  if 
the  a&  done  be  of  Juch  a  nature ^  as  that  it 
can  have  no  operation,  unlejs  by  virtue  of  the 
fower-,  for,  in  fuch  cafe,  the  law  will  refer 
to  that,  and,  thereby,  give  validity  to  the 
iiiftrument. 

The  firft  cafe  I  have  met  with  in  which 
this  point  came  into  difcuffion  is  Clere^s  cafe; 
there  H.  feized  of  three  acres  of  land,  each 
of  equal  value,  held  in  capite,  made  a  feoff- 
ment in  fee  of  two  of  them  to  the  ufe  of  his 
wife  for  her  Kfe,  for  her  jointure ;  and  after- 
Wards  made  a  feoffment  by  deed  of  the  third 

acre. 


Clcre's  caft, 
6  Co.  17. 
S.  C.  Cro. 
Eliz.  877. 
Cro,  J  a.  31. 
Moore  567. 
S.  L.  Rof- 
common  v. 
Fowke  fopra^ 
62. 
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acre,  to  the  ufc  of  fuch  pcrfon  or  pcrfon»j 
and  of  fuch  eftate  and  eilaces  as  he  ihould 
limit  and  appoint  by  his  lad  will  in  wriN 
ing ;  afterwards  he,  by  his  laft  will  in  writ- 
ing, devifcd  the  faid  third  acre  to  one  in 
fee  under  whom  the  plain  tiff  claimed.  And 
whether  this  dcvife  was  good  for  all  the  faid 
third  acre,  or  not,  or  for  two  parts  of  it,, 
or  void  for  the  whole  was  the  queftion? 
i\nd  it  was  held,  that  when  H.  had  con- 
veyed two  parts  to  the  ufc  of  his  wife  by 
_  a(St  executed,  he  could  ffot,  as  owner  of  the 
land^  devife  any  part  of  the  refiduc  by  his 
will,  fo  that  he  had  no  power  to  devife  any 
part  thereof  as  owner  of  the  land  j  therefore 
the  devife  ought  of  necefftty  to  enure  as  a 
limitation  of  an  ufe  \  or,  otherwife^  the  devife 
would  be  utterly  void,  and  judgment  was 
given  accordingly,  which  was  affirmed  on 
writ  of  error. 

Scto  e^scafe  ^^'^  ^^^  '^^  ^'  ^^^  fame,  if  the  power  be 

joCo.Hvb.  to  revoke  a  former  limitation  and  to  make 

AK^  ^^^^^'  ^  "^^  fcttlemcnt  j   a  latter  aft,   that  can- 

S,  L.  Snape  not  ftand   with  the  former  ufes,    is    con- 

V.  Tnrtoii.  ftrued  a  revocation  though  the  deed  creat- 

Sir  W,  Jones    •  ^i  l  •     j  r      j 

392.  ^"o    ^"^   power   be   not   recited  or   refercd 

S.  C.  cited      to  :  and  therefore,  according  to  the  exprefs 
Infra.    *  ^      words  and  vulgar  fcnfe,  it  would  be  no  revo- 
cation thereof.    Thus,  where  S,  feifed  in  fee 
pf  the  manors  of  K.  and  M,   and  having 

iffuc 
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iflbc  //•  by   fF.  his  wifc>  by  indenture  dated 
26th  June  23   Eliz.  for  the  preferment  of 
tf^.   his  wife  and  A.  his  daughter,  cove- 
nanted with  feveral  to  ftand  feifed  of  the 
laid  manors  to  the  ufe  of  the  f.3ld  S.  (K 
and  yf.  for  their  lives,  and,   afterwards,  to 
the  faid  ^.  and  the  heirs  of  her  body,  with 
other  remainders  Over ;  with  a  provifo  that, 
if  the  faid  S. ,  during  his  life,  and  after  the 
debts    paid  mentioned  in   a  fchedule   an- 
nexed to  the  indenture,  (hould  be  difpofed 
either  to  determine,  difannul,  change,  alter, 
enlarge,  diminifh,  or  make  void  the   ufes 
or  eftates,  or  any  of  them,  of  the  premifes, 
or  any  part  thereof;  that  ihen  it  (hould  be 
lawful  to  and  for  the  faid  S.  at  all  times,  at 
his  pleafure,  by  his  writing  indented  under 
his  hand  and  feal  fubfcribed  in  the  prefence 
of  three  witneflcs,   to  determine,  difannul> 
&c.    And  alfo  by  the  fame  writing,  at  his 
will  and   pleafure,  or  by  any  other  writing 
whatfoever,  (igned  and  fubfcribed  as  above, 
to  limit,  declare^  and  appoint  the  ufes  of  the 
lame  totheperfons  abovementioncd,  or  to  any 
other  perfons,  &c.  fF.  died,  and  S.  married 
£. ;  and,  by  indenture  «//.  Novemb.  3^  Eliz. 
iubfcribed  in  the  prefence  of  three  witnefles, 
in  condderation  of  a  jointure  to  be  made  to 
the  faid  E. ,  covenanted  with  C.  and  D.  to 
ftand  feifed  of  the  faid  manor  of  B.  to  the 
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life  of  the  faid  S.  and  E.  for  their  ll^es ;  and» 
afterwards^  to  the  ufe  of  the  right  heirs 
of  the  faid  5.  &c«  and  other  conveyances 
of  the  fee  fimple  were  afterwards  made. 
And  it  was  refolvcd  by  two  Chief  Juftices 
and  the  Chief  Baron^  that^  although^  in 
this  cafe,  there  was  not  any  exfrefs  fignifica- 
tion  of  his  purpofe,  or  determination  to  de- 
termine,  difannul,  &c.  yet,  forafmuch  as 
by  the  faid  indenture  of  33  Eliz.  he  cove- 
nanted to  ftand  feifed  to  the  ufe  of  himfelf 
and  the  faid  E.  then  his  wife,  and  afterwards 
of  his  right  heirs,  it  enured  to  two  intents  : 
Firft,  To  declare  his  purpofe  and  determina- 
tion to  determine^  difannul,  &c.  and,  thereby, 
ip/o  faSo  the  former  ufcs  ceqfed.  \  nd  fecondly. 
The  covenant,  in  the  fame  indenture,  enured 
to  raife  a  new  ufe  to  the  faid  S.  and  E.  his 
wife  and  to  the  heirs  of  the  faid  S.  ^^  quia  non 
refert  an  quis  intentionem  fuam  declares  ijerbis^ 
an  rebus  ifjisy  vel.  faHis.^*  And  when  he 
limited  new  and  other  ufcs,  he  thereby  fig- 
nificd  his  purpofe  to  determine  and  alter  the 
ufcs  before  limited. 

Gilmorc  v.  So.  the  execution  of  a  power  will  be  good, 

«  Lev?  21;.     although   the  power  itfclf  be    imperfectly 
S.  C.  Carth.   recited.     Thus,  where  E.  M. ,  feifed  in  fee. 

Skin  ^'2^       ^y  ^^^^^  ^^^   relcafe,  27th,  28th  Feb.  1675, 

conveyed  the  tenements  in  qucftion  to  the 

ufe 
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ufc  of  himfclf  for  life,  the  remainder  to 
truftees  to  prcfcrvc  contingent  remainders^ 
remainder  to  his  firft  and  other  Tons  and  the 
heirs->male  of  their  bodies  fucceffively,  the 
remainder  to  S.  M.  and  the  heirs-male  of 
his  body,  the  remainder  to  the  heirs-male 
of  the  body  of  Sir  S.  M.  father  of  E.  M. , 
remainder  to  the  right  heirs  of  £.  M. ;  with 
power  for  E.  M. ,  by  deed  enfealed,  6?^.  , 
to  revoke  the  ufes  limited  to  S.  M.  and  the 
heirs-male  of  his  body,  and  to  limit  new 
vfes :  afterwards  E.  M. ,  2d  March  in  the 
fame  year,  by  deed  reciting  the  deed  of  the 
i%iiki  February y  and  that  he  had  thereby  power 
to  revoke  all  the  ufes  limited  to  S.  M.  and 
his  heirs-male  {omitting  the  words  "  of  bis 
body")  revoked  all  the  ufes  limited  to  S.  M. 
and  bis  heirs-male  [omitting  the  words 
"  of  bis  body^^  &?f.  again)  and  appointed 
the  faid  eft  ate  in  the  faid  deed  named  to  be 
to  the  faid  S.  M.  and  his  heirs-males  :  pro- 
vided that  the  faid  S,  M.  paid  to  the  wife 
of  £.  M.  400  /. ,  and  600  /.  to  his  own 
executors,  within  fix  months  after  his  death. 
£•  M.  died  without  iffue,  leaving  H. , 
wife  of  the  defendant,  his  daughter  and  heir. 
S.  M.  died  without  iffue,  leaving  F.  M. 
leflbr  of  the  plaintiff,  his  brother  and  heir. 
And  the  queftion  was,  whether  the  deed  of 
the  2d  March  was  a  good  revocation  of  that 
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of  the  127  th,  and  aStH  February?  And  it  was 
argued,  and  agreed  by  the  court  unanimcufy^ 
that  it  was  a  good  revocation  notwitbftand^ 
ing  the  cmijfton  of  the  words  "  of  bis  body  i* 
for,  that  the  recital  of  the  deed  was  right 
in  the  date,  and  in  the  nannes  of  the  par- 
ties, and  then  the  words,  beirs-male,  ought 
to  be  intended  fucb  heirs-male,  as  were  ex-- 
preffed  in  the  deed-,  namely,  heirs-male  of 
the  body. 


<i  uy  V,  Dor- 
mer. 

SirT.  Raym. 
295. 

N.B.  This 
point  hap- 
pened not  to 
be  materia), 
as  the  event 
of  this  cafe 
would  have 
been   the 
fame,  whe- 
ther the  re- 
vocation had 
been  good  or 
not. 


And,  although  the  ufcs  be  limited,  in  the 
deed  creating  them,  to  be  revoked  by  ex- 
frejs  wordsy  in  totidem  verbis ;  yet  any  adk  ir- 
reconcileable  with  thofe  ufes  will  operate^ 
in  law,  as  a  revocation.  Therefore  where 
D. ,  feifcd  in  fee  of  the  lands  in  queftion, 
by  indenture  dated  25th,  26th  September 
7  Car.  2.  conveyed  the  fame  to  truftees  and 
their  heirs  to  certain  ufes  therein  mention- 
ed 5  in  which  indenture  it  was  covenanted, 
agreed,  and  declared  to  be  the  intent  and 
meaning  thereof,  that,  if  the  faid  D.  ftiould, 
at  any  time  thereafter,  by  any  writing  fub- 
fcribed  and  fealed  by  him  in  the  prcfcnce 
of  two  or  more  credible  witneffes,  **  in  ex- 
prejs  words,'  fignify  and  declare  his  inten- 
tion to  revoke  or  make  void  thofe  prefents, 
or  the  eftatc  or  ufe  therein,  or  thereby  li- 
mited to,  (£c.  i  tliat  tben^  and  from  tbenct- 

forth, 
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firtby  touching  fuch  of  the  faid  lands  and 
premifes  whereof  fuch  declaration  fhould  be 
fo  made,  the  ufe  and  eftate  by  thofeprc- 
fents  limited  and  granted  fhould  ceafe^  de- 
termine, and  be  utterly  void,  any  thing,  &?r. 
D.,  afterwards,  viz.  9th  y4pril  20  Car.  2., 
made  bis  will  in  writing,  figned  and  fealed 
in  the  prcfcnce  of  two  credible  witneflcs, 
by  which  he  gave  and  devi/ed  the  landsy  con- 
tained in  the  indenture  of  the  26th  Septem- 
iff  y  Car.  2.,  to  different  perfons,  and  for 
different  cftates  than  thofe  limited  therein. 
And  the  queftion  was,  whether  the  devife 
was  a  revocation  of  the  ufes  in  the  inden- 
ture ?  And  it  was  contended  that  the  will 
was  no  revocation  of  the  ufes,  becaufc  the 
words  *^  by  expre/s  words'*  excluded  all 
implied  revocations  j  for,  that  every  revo- 
cation muft  purfue  the  power.  But,  it  was 
argued  on  the  other  fide,  that  the  interpre- 
tation of  powers  of  revocation  had  been  al- 
ways favorable,  becaufe  eftates  of  inheri- 
tance depended  thereupon.  That  here  the 
will  was  a  rpvocation,  becaufe  when  two 
afts  could  not  conjljly  the  latter  was  a  revor- 
cation  of  the  former.  In  fome  things  a  do- 
nor or  feoffor  fhould.  bind  a  power  to  cir- 
cumflances,  as  for  a  deed  to  be  executed  be- 
fore three  witneffes,  £?r. :  but,  when  there 
was  only  a  general  expreffion,   the  latter  aSl 
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Ihould  fatisfy  thofe  general  words  i  and 
judgment  was  aftei  wards  given,  that 
the  power  of  revocation  was  well  exc* 
cuted.         I 

But,  although  a  man  may  execute  a  power 
of  appointment,  or  revocation,  without  par- 
ticularly reciting  or  refering  to.th  deed 
creating  the  power,  yet  the  inftrument  by 
which  the  power  is  executed  muft  have  re- 
ference, on  the  face  of  it^  to,  or  mentton^  the 
cftatc  on  which  it  is  to  operate :  anH  the 
want  of  fucb  reference  (rnnot  be  fupplied 
..    ,  ty  parol.     Thus,   where  C  dtvifed  the  in-^ 

Hutchmfon,  comc  and  produce  of  looo  /.  South'f.a  ftock 
I  Atk.  559.    to  F.  for  life,  and  gave  him  a  powei  to  dif- 

«^Eq.  Ca.  P^^^  ^f  4^^  '•  thereof  to  a  charity,  F,  made 
Abr.  Note  a.  his  will,  and,  thereby,  gave  fcvcral  legacies, 

pitcC^Svall  ^'^^  ^^^  dcvifed  the  refi  artd  refxdue  of  his 
I  Atk.  559.  perfonal  eftate  amongft  his  neareft  rela- 
til  tions:  the  queilion  was,  whether  this  400/, 

paffed  by  that  devife  of  the  refidue^  and  whe->> 
therthat was  aj^^0//^Af^ri///^;rof  the  power?  P^- 
rol  evidence  was  offered  to  prove,  th^t  it  was 
the  intent  of  F.  that  the  400  /.  (hould  be  dif^ 
/  pofed  of  by  his  will,  but  it  was  not  allowed  by 
the  Mafter  of  the  Rolls :  and  his  Honor  iieldj 
that  this  was  not  an  execution  of  the  power, 
but  that  the  400/.  muft  go  over  according 
to  the  will  of  the  firft  teft^tor. 

3  I? 
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It  is  fufficient^  however,  that  the  cftatei 
fubjeftfcd  to  the  power,  be  refercd  to  in  terms 
which  include  it  with  the  other  property  of 
the  teftator^  although  it  be  not  farticu^ 
larizid. 

Thus,  where  one,  by  his  marriage-(ettle« 
nieat,  bad  a  power  to  charge  an  eilate  with 
2Qqp/.  after  the  death  of  his  wife,  and  ^  p  , 
term  of  years  was  raifcd  for  that  purpofc;  Mor^n^d 
the  hulb^infi  made  a  will  in  thefe  words,  F/r7?,   Clifibrd, 
«  I  charge  all  my  real  ejlate  ;"  and  it  was   *  ^^^'  ^^*' 
held  by  Lord  Hardwicke^  that,  if  a  man  had 
a  power  to  charge  an  eftate,  it  was  not  ne- 
cefTary  in  the  execution  of  it,  that  he  ihould 
refer  to  the  deed  out  of  yhich  the  power   , 
arofej  for,  in  a  court  of  equity,    it  was 
enough  that  his  intent  appeared  i  and  if,  in 
the  execution^  he  fufiicieatly  defcribed  the 
eftatrs  he  had  a  p<^er  to  charge,  the  eftate 
would  be  certjunly  bound,  eJfeciaVy  where  the 
per/on  charging  was  a  fur  chafer  of  the  power. 
And  his  lordihip  held  that  the  power  was  wel} 
executed. 

But,  if  an  cftatc  ht  conveyed  and  a  pow- 
er created^  and  the  effcft  of  the  con- 
veyance he  to  rev0  rhc  eftate,  fkbjelfed  to 
the  pQWCTi  in  the  perfon  who  is  to  execute 
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the  power,  fo  that  he  become  /ei/edthtrt^ 

of,  till  declaration  and  limitation  thereof  be 

made  according  to  the. power ;  and  he  execute 

9k  conveyance  mentioning  the    eftate,  and      . 

creating  an  interefl:  therein  that  may  take      1 

efFcd,  either  out  of  the  legal  ejtate  that  re- 

-  fulted,  or,  by  virtue  of  the  power  indifferent^ 

ly ;  in  Jucb  cafe,  if  the  deedy  creating  the 

power,  be  not  recited  ot  referedto^  the  inftru- 

ment  will  operate  upon  his  intereft  and  not 

upon  his  power.    And,  accordingly,  it  was 

determined  in  Sir  Edward  Clere\  cafe ;  Firft, 

6  Co.  17,  b.    That,  if  a  man,  fcifcd  of  lands  in  fee,  tnade 

at  ind.  fup.      ^  feofFment  to  the  ufe  of  fuch  perfon  and 

Litt:  fol.  109,  ^ 

t^  perfons,  ^nd  of  fuch  eflate  and  eftates,  as  he 

^^M^n'^^"^  Ihould  appoint  by  his  will,  by  operation  of 
I  Vent.  22*5,  l^w,  the  ufe  did  veft  in  the  feoffor,  and  he  was 
as  to  this        fcifcd  of  a  qualified  fee  \  that  was  to  fay,  //// 

declaration  and  limitation  were  made  according 
to  bis  power.  Secondly,  That  if,  in  fuch  cafe, 
the  feoffor,  by  his  will,  limited  eftatcs  "  ac^* 
cording  to  bis  power  referved  to  bim  on  tbe  feoffs 
ntenty^  there  the  ejiate  'fhould  take  effe£l  by 
force  of  the  fcoffhicnt,  and  the  uf^  was  di^ 
reiled  by  the  will\  fo  that,  in  fuch  cafe,  the 
will  was  but  declaratory:  but  if,  in  fuch 
cafe,  the  feoffor,  by  his  will  in  writing,  dc- 
vifcd  the  land  itfclf,  as  owner  of  the  land, 
without  ary  reference  to  bis  authority,  tbert  it 

Jhould 
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fiouldpafs  iy  the  will^  for>  the  tcftator  bad  ' 
an  eftati  devifeable  in  hinij  znd  power  alf9  i 
to  limit  an  uk,  and  he  had  an  elefbion  to 
purfue  which  of  them  he  chofe  ;  and  wben 
he  devifed  the  land  itfelf  without  any  re- 
ference to  his  au^ority  or  power^  he  de- 
clared his  intent^  to  devife  an  ejtate  by  his 
wll^  as  owner  of  the  land  j  and  not  to  limit 
$n  u/e^  according  to  his  authority. 

Again,  where  C.  furrendcred  a  copy- 
bold  eftate,  lying  in  the  manor  of  fFoodr  Ex  parte 
ford  in  Efex/  to  B.  and  another  to  the  ^l^*'i 
life  of  the  wife  of  C  for  life,  and,  after  his  559.  * 
death,  to  pay  the  rents  and  prbfits  to  all  her 
children  equally,  and  then  in  truft  to  fuch 
ufe  or  ufcs  as  C.  Ihould,  by  deed  or  will  ap- 
point, and,  for  want  of  fuch  appointment, 
then  to  hrs  fon  J,  C.  and  his  heirs. 
7  he  wife  died,  and  then  C  made  his  will 
ducly  executed,  in  which  there  was  the  fol- 
lowing claufe:  "  as  to  all  the  reft,  rcfidue 
4nd  remainder  of  my  effefls,  real  and  pcr- 
fonal,  of  what  nature,  kind,  or  quality  foe- 
ver,  I  give  to  my  fon  G.  C.  in  full  bar  and 
fatisfaftion  of  what  he  may  claim  by  virtue 
of  the  cuftom  of  London^  or  otherwife.  The 
•  teftator  died  foon  afterwards.  J.  C.  had  be- 
coo^c  a  bankrupt^  and  was  dead,  at  the  time  of 

making 
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making  the  wil],  and  his  aflignees  had  got 
poffcffion  of  the  cftatc,  which  was  the  Tub* 
jeft  of  the  power.  A  petition  was  therefore 
prcfcred  to  the  Chancellor  by  G.  C ,  pray- 
ing, that  the  afligncc  of  J.  T.  might  take  a 
proper  conveyance  of  thefe  lands  at  fVoid^ 
ford  from  the  commiii.oncrs,  and  might, 
thereupon,  duely  furrender  them  to  the  pe- 
titioner and  his  heirs,  or,  as  he  ihould  ap* 
point.  The  event  of  this  petition  depended 
upon  the  queftion,  whether  C.  had,  by  his 
will,  made  a  proper  appointment  to  the  pe- 
titioner purfuant  to  the  power  B 

And,  upon  this  part  of  the  cafe,  the  lord 
Chancellor  obferved,  that,  what  a  court  in 
a  judicial  way  might  do  wa^  another  matter, 
but,  in  this  fummary  way,  as  he  was  at  pre- 
fent  adviled,  he  was  of  opinion  it  was  nor  a 
good  execution  of  the  power.  The  mate- 
rial thing  was,  the  limitation  over  of  the  co- 
pyhold in  the  furrender  -,  what  was  the  ef- 
fe£b  of  that  ?  why  there  was  an  eftate  ac- 
tually vcfted  in  J.  C  and  nothing  but  an 
appointment  executed  could  divcft  it  out  of 
him  i  and  this  would  have  been  the  con- 
llrudtion  if  it  had  been  a  legal  ellate  ;  and, 
though  it  was  a  truft-eftate,  yet,  in  that  court, 
it  ought  to  be  confidered  and  conftrued  in 
the  fame  manner :  and,  therefore,  it  was  no 

more 
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more  than  an  ifiate  for  life  to  C  >  remain- 
der in  fee  to  J.  C. ,  fubjcft  to  be  defeated 
and  opened  on  a  proper  appointment  by  C 
Though  a  man  might  execute  a  power  with- 
out reciting  it^  or  taking  the  leaft  notice 
of  the  power^  yet^  it  was  necelTary  he  (hould 
mention  the  cftate  which  he  difpofed  ofj  and 
hemuft  do  fuch  an  d&,  as  fliewed  that  he  took 
notice  of  the  thing  which  he  had  a  power  to 
difpofe  of.  C.  had  vtber  lands  on  which  the 
devife  to  G»  C.  might  be  fatisfied.  Here 
was  nothing  that  was  at  all  defcriptive  of 
the  thing  which  C.  had  a  power  to  diipofe 
of,  but  what  was  applicable  to  other  eftatei 
of  which  he  was  feifed^  and  of  which  he 
could  equally  difpofe. 

And  If,  upon  view  of  the  inftrument  by 
which  the  power  is  contended  to  have  been 
executed,  the  intention  ftands  in  equilibrio: 
as  if  it  be  fo  framed,  that,  whether  it  be  de- 
termined to  be  a  good  execution  of  his 
power,  or  liot,  yet  the  deed  iy  which  the 
power  was  executed  mud  be  in  piirt  invalid ; 
in  fuch  cafe  the  limitation  will  take  effcA 
out  of  the  intereft  of  the  donee  of  the  power, 
and  not  out  of  the  powers 

Upon  this  principle  alone  the  following 
cafe  is  reconcileable  with  the  fourth  refolu* 

tion 
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tion  in  Sir  Edward  Clere^s  cafe.    In  the  cafe 

alluded  tOj  H.^  feifed  of  tenements' holdcn  by 

Knights  Service^  armo  21  Jac.  infebflfed  cer« 

trown  y.        tain  perfons  to  the  ufc,  of  himfclf  for  life, 

S2!!clr.  4ft.  *^^*   ^^^^  ^^^  dcceafC;,  to  the  uje  of  fuch 

perfon  or  perfons  as  he  fhould  appoint  by 
his  Willi  for  fuch  interefts,  or  otherwifc>  as 
in  his  faid  will  (hould  be  fpeciBed,  After- 
wards he  made  his  will^  and^  thereby,  de« 
vifed  that  all  his  tenants  of  his  farms  fhould 
enjoy  tbiir  tenements  for  z  i  years  after  bis  de- 
ceaje^  and  that  R-T.  fhotdd  have  the  rent  out 
cf  bis  land  for  bis  life^  payable  at  two  feajts 
of  the  year  %  and  devifcd  to  his  wife  W/' 
bis  land^  in  S.  for  her  life :  and  the  queflion 
was,  whether  this  were  a  good  declaration  of 
the  ufcs,  to  limit  it  to  his  wife,  fo  that  fhe 
ihould  take  it  by  the  feoffment ;  or,  whe- 
ther fhe  fhould  take  it  by  the  immediate  de- 
vifei  for,  in  the  latter  event,  the  will  would  be 
void  for  a  third  part,  bccaufe  the  lands  were 
holden  in  capite  ?  and,  after  argument  a^ 
the  bar,  (without  any  at  the  bench,)  Button 
Many  ^ndTeherton  agreed,  that  they  fhould 
take  by  the  devjfi  and  not  by  declaration  qf 
ufcs.  For,  they  held,  that,  after  a  feoffment 
in  this  manner,ihe  feoffor  had  a  qualified  fee  in 
him,  as  owner^  fo  as  that  he  might  make  his 
will  of  thofe  lands  and  devife  the  rent  as  own- 
er chercof  i  and  then  the  land,  being  held  by 

Knights 
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Knights  Service^  tht  Jevi/e  was  vtndfor  a  third 
part  i  OFj  he  might  declare  his  will^  as  ufij^ 
the  feoffment,  which  Ihould  enure  as  # 
declaration  of  the  ufes  upon  the  feoffment^ 
and  then  all  the  land  pafled.  So  that  here> 
when  he  made  this  te^/// without  reference 
to  the  feoffment^  the  law^  would  conftrue 
it  as  the  will  of  one  who  was  owner 
and  might  difpofe  of  it  as  owner^  and  not 
as  a  declaration  of  the  ufeSj  which  was  an 
authority  only  :  al/o  the  will  appointed  rents 
to  be  paid,  which  was  a  good  will  and  devife ; 
but  the  authority  limited  bim,  that  he  might 
not  appoint  any  rents  to  be  paid.  And  to 
have  it  to  be  a  will  for  one  part^  and  to  dif;* 
pofe  as  by  authority  for  another  part>  could 
not  be  good  in  law  :  and  therefore  it  fbould 
be  adjudged  as  a  will  to  enure  for  both ;  but 
Croke  doubted  thereofj  and  conceived  that  it 
might  well  be  conftrued  as  a  declaration, 
and^  thereby,  it  fhould  be  a  goqd  limita* 
tion  for  aill  the  lands  ;  and  he  thought  that, 
by  the  fame  authority,  he  might  difpofe  of 
the  rent  out  of  the  land ;  and  his  declaring 
that  bis  tenants  Jhould  hold  their  farms  for 
twenty-one  years  after  bis  deceq/e  could  not  be 
but  by  declaration  ;  and  it  was  more  for  the 
advantage  of  the  parties,  that  it  (bould  be 
(o  conftruedi  and  he  faid  that  the  law 
fhould  expound  for  the  greateA  benefit  of 
the  parties,  when>  by  any  conltruflion,  it 

mighc 
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might  be  fbdone :  and  that^  by  chismeaos^  all 
the  pares  of  the  will  might  cake  effed.  Bttt^ 
the  three  other  Juftices  held,  that  he  could 
fiot  difpofe  9/  rbe  rent,  by  the  faid  words^ 
but>  of  ibe  eftati  of  the  land  onlyi  where* 
fore,  without  any  argunietltj  they  adjudged 
for  the  plaintiflP. 

And,  where  the  effcft  of  the  power  is  to 
enable  the  perfon>  in  whofe  favor  it  is  created, 
to  charge  an  eftate  with  a  certain  fum,  the 
rule  of  law  is  iht  fame  i  namely,  if  the  charge 
may  poffiWy  take  effcft  out  of  the  intenjl  of 
the  donee  of  the  power  in  thecftaie  charged, 
it  {hall  do  foj  ruen  though  fuch  intcrcft 
of  the  pcrfon,  having  both  a  fower  and  legal 
iJiaUy  may,  eventually^  prove  injufficient  to 
anfwcr  the  charge  he  makes  upon  it. 

Hard.  395.  Thus,  in  the  cafe  of  Jenkins  v.  Keymisy 

103.  butmoft    where  K.  (tenant  for  life,  remainder  to  his 
accurately  re-  ^^^  q  j^    j^  general  tail,  with  remainder 

ported  I  Lev.  ,  .  e   r^    tr        •  r    »% 

150.  over,)  upon  the  marriage  of  C.  A.  with  B. 

in  confideration  of  the  marriage  and  2500/. 
portion,  levied  a  fine  and  fuffered  a  recovery 
to  the  ufe  of  himfclf  for  life,  remainder  to 
C.  K.  and  the  heirs  of  his  body  upon  B.  be- 
gotten, remainder  to  the  heirs  of  the  body  of 
C.  /iT.  remainder  over  j  with  power  to  him/elf-^ 
hy  deed  in  writings  to  charge  all  and  ftngular 
the  fremifes  with  payment  of  2000  /. :  K.  and 

C.  K. 
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C.  K.y  afterwards,  witbouf  rtcitmg  the  power; 
by  Icafe  and  rcleafe  for  2000/.  conveyed 
part  thereof  to  D.  and  his  heirs,  upon  condi- 
tion to  be  void  upon  payment  of  160/.  at 
the  end  of  the  firlt  year,  and  160/.  per  an-- 
num  for  nine  years  afterwards,  (being  the 
intcrcft)  with  the  loool.;  or  the  2000/.  and 
intcrcft  at  the  end  of  any  year  after  the  firft 
year.  K.  died,  thea  B.  died,  and  C.  K. 
married  a  fecond  wife,  by  whom  he  had 
iflue  the  defendant  in  the  caufe,  and  then  he 
died.  The  money  not  being  paid,  the  fon 
and  heir  of  P. ,  D.  being  dead,  brought  an 
e}e£lment ;  and  one  point  argued  thereupon 
was,  whether  the  conveyance  by  leafe  and 
rcleafe  um/er  the  circumjiances  of  this  cajcy  was 
a  good  execution  of  the  power,  for  it  was 
admitted  that,  abftraftedly,  it  would  have 
been  fo,  notwitbftanding  that  C.  K.  joined  in 
the  conveyance.  Bur,  the  quettion  made 
was,  whether  this  conveyance  of  a  fee  re- 
deemable upon  payment,  not  only  of  the 
two  thoufand  pounds,  but  alfo  of  interefl: 
for  a  year  certain,  and  for  more  years,  if  it 
were  not  paid  at  the  end  of  the  firft  year, 
was  good ;  or,  if  it  were  not  good  for  tlie 
intcrcft,  whether  it  would  be  fo  for  the 
2000  /.  ?  for,  it  was  faid,  that,  when  a  man 
executed  all  his  power  and  more^  it  would 
be  good  for  that  which  was  within  his  fower^ 
^  and 
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and  void  for  the  refidue*  But^  on  this  pointy 
Haky  Chief  Jufticc,  and  the  court  held, 
that  this  was  not  a  good  execution  of  the 
power;  for,  by  this  means  all  the  eftate^ 
might  be  charged  with  a  great  fum  of  money, 
which  would  totally  defeat  the  fettlement ; 
and  that  the  power  was  entire ^  and  Jo  ihould 
the  execution  be ;  and  that  it  could  not  be 
made  good  for  part  and  void  for  the  rcfidue 
at  law.  But  Halesy  faid  that,  perhaps,  there 
might  be  an  equitable  ground  to  aid  the  exe- 
cution as  to  the  2000  /•  And,  thereupon, 
judgment  was  given  for  the  defendant. 

z  Lev.  152.  The  plaintiff,  afterwards,  filed  a  bill  iti 

chancery,  Pa/cbi,  20  Car.  2.  before  Lord 
Bridgman,  to  have  the  dcfe6t  in  the  execu- 
tion of  the  power  fupplied  there  j  but  the 
court  refufed  relief:  and  his  lordfhip  held 
that,  C.K.  joining  with  K.  in  the  conveyance 
to  D. ,  which  conveyance  did  not  recite  the 
power,  the  faid  deed  could  not  be  conftrued 
to  be  made  in  execution  of  tht  power j  but  as 
owners  of  the  cftate  j  and,  upon  that  ground^ 
he  denied  relief. 

But,  it  is  flated  in  the  report  of  this  cafe 
(i  Chan.  Ca.  105.)  that,  in  truth,  it  appeared^ 
although  it  was  not  found  in  the  fpecial  ver« 
did):,  that  K.  did,  after  the  mortgage  to  the 
plaintiff's  father,  in  pur/uance  of  his  pow^i:^ 

charge 
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charge  the  premif«6  with  looo/.  debts  which 
he  owed  :  which  debts  the  defendant's  father 
paid  accordingly  j  vfhich  faff  clearly  rebutted 
Ihe  prefunnption  that  the  mortgage  deed  was 
intended  as  an  execution  of  the  power^  and  of 
courfe^  rendered  the  conclufion  that  K.  and 
C  K.  meant  it  to  take  eflTedt  out  of  their  intt^ 
r^y  neccflary. 

4thly.  With  relation  to  the  circum« 
fiances  required  to  attend  the  execu- 
tion of  powerSj  which  will  include  the 
confideration  of  the  nature  of  the  aS^ 
to  be  affefted  by  the  execution  of  the 
power ;  and  of  the  relative fituations  of 
the  donee  and  appointee  under  a  power. 

This  branch  of  our  fubjcft,  fo  far  as  it  re- 
lates to  the  circumftances  required  in  the  ex-. 
ecutlon  of  powers,  may  be  ranged  under  two 
diftinft  heads ;  namely,  external  and  injlru* 
^nental  circumftances. 

Internal  circumftances  are  fuch  as  have 
tkeSr  exigence  dehors  the  inftrument  by 
which  the  power  is  executed  and  are  colla- 
teral to  it.  As  in  cafes  where  powers  of  re* 
vocation  are  limited,  to  take  eflTed  upon  ten- 
AsT  of  money,  &f ^. 

lufirumental  circumftances  are  thofe  which 
unmediatdy  relate  to,  or  ai^e  required  ta  ap- 

K  pear 
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pear  upon  the  face  of  the  inftrument  itjelf 
by  which  the  power  is  executed,  as  writing, 
fealing,  witnefling,  i£c. 

Scropc^scafe        And  with  refpeft  to  circumftances,  whe- 
K^bet'^^^L      ^^^  external  or  internal,  the   rule,  both  in 
Hob.  312,       law  and  equity,  is,  that  all  incidental  circum- 
fupra58.         ftances  prcfcribed  in  the  creation  of  pow- 
ers as  to  con/ent  of  third  f  erf ons^  Juhfcriftion 
of  the  infirument^    witnejfesy   6fr.    muft   be 
firilfly  obferved. 

HoTnitv  "^         ^^^^'  ^^^^^  ^  teftator  gave  his  eftatc  to 
Pre.  Ch.  fuch  ufes  as  his  wife,  with  the  conjent  of  his 

^^*  truftees,   fhould   direft  j    and  the  wife  had 

taken  upon  herfelf  to  difpofe  thereof  by  her 
will  without  any  fuch  conjent:  the  difpo- 
fition  was  held  to  be  void,  and  the  original 
teftator  was  confidered,  as  to  that,  as  dying 
inteftate  ab  initio. 

And  the  rule  is  the  fame,  although  the  pow- 
er be  referved  to  be  executed  by  the  owner 
of  the  eftatc  fubjefted  thereto.     This  was 
one  point  agitated  in  the  cafe  of  Bath  and 
.3  Chan.  Montague ;  for  it  was  there  contended,  that, 

&^r^lLc^^'    if  a  man  made  a  feoffment  to  ufes  with  pow- 
er of  revocation  under  particular  circum- 
ftances, and  madef  a  revocation,  wherein  all 
the  circumftances  were  »(?/ obferved ;  he  was 
-Juch  an  owner  of  the  eftate,   as  that  equity 

would 
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"W^IA  fufport  the  difpofnion.   But  the  great 
pcrfonages  that  fat  in  judgmenc  on  that  caufc 
denied  that  the  law  was  fo.     And  Lord  Holty 
in  arguing  that  pare  of  the  cafe,  faid,  thar> 
to  admit  it  would  be  to  fct  up  equity  in  direEf 
oppofition  to  the  law;  for,  when  a  man  had 
reftrained  himfelf  by  a  particular  power,  and 
had  no  legal  right  to  difpofe  of  his  eflate  but 
hy  exailly  purfuing  that  power,  equity  could 
net  enlarge   that  right  or  power.     It  was 
elear  that,   in  law,   he  could  not  execute  it 
otherwife  j  for,  if  he  could,  then  there  was 
no  reafon  for  innploring  the  aid  of  a  court  of 
equity.     And  there  was  the  greatejl  reafon^ 
in  this  cafe,  that  a  man  (hould  be  obliged 
hj  the  rule  of  law  in  a   coi;irt  of  equity, 
becaufe  it  was  a  law  that  be  had  put  upon 
himfelf:  and  that  was  the  equity  of  the  legal 
obligation,    namely,   becaufe   it  was    fup-^^ 
pofcd  to  be  made  by  his  own  exprefs  or  im- 
flied  confent.     Here  was  a  man  that  had 
made  a  deed  whereby  he  had  a£tually  reftrain- 
ed himfelf  from  difpofing  of  his  eftate,  but 
infuch  or  Juch  a  way.     By  the  fame  reafon 
that  they,  in  a  court  of  equity,  might  conftrue 
it  a  good  execution  of  the  power  where  the 
circumftances  were  notJiriSly  obferved,  they 
might  allow  a  man  to  revoke  a  voluntary  fct- 
tlement,  where  there  was  no  power  referved 
to  him  in  the  deed  fo  to  do ;  and  that,  he 

K  2  took 
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took  it,  no  one  would  be  fd  hardy  as  to  af- 
firm. If  a  man  voluntarily  made  a  fctdc- 
mcnt  to  the  ufc  of  himfelf  for  life,  and  after 
to  other  ufcs,  and  refcrved  no  power  of 
revocation,  he  could  not  revoke  this,  »p, 
not  in  equity ;  and  the  reafon  was  the  fame 
as  to  a  power  referved  ;  for  he  had  no  other 
right  to  do  it  but  by  virtue  of  the  power, 
and  it  was  as  if  he  did  it  without  a  power, 
unlefs  he  made  a  due  ufe  of  fuch  a  power 
as  he  had. 

His  lordfhip  faid,  that  it  would  be  mani- 
feftly  inconvenient,  if  a  court  of  equity  had 
fuch  a  latitude  in  powers  of  revocation  i  for, 
it  was  not  fufficient  to  fay,  it  was  unreafon- 
able  that  a  man  fi>ould  be  retrained,  when  a 
man  would  reftrain  himfelf ;  nor  did  he  fee 
what  reafon  there  was  to  fay,  that  it  was  im* 
prudent.  Indeed  to  argue  tbusy  was  to  make 
a  man  lefs  proprietary  of  his  cftate,  than  the 
law  had  made  him,  it  was  to  fay,  that  be 
fhould  not  fettle  his  eftate  in  fuch  manner 
as  he  pleafed  to  order  for  him/elf.  A  man  at 
this  rate  was  never  matter  of  his  eftate  :  a 
man  made  fuch  fettlement  as  owner,  and  it 
was  no  matter  whether  he  had  a  reafon  for  mak- 
ing it  fo  or  no,  Jlet  pro  ratione  voluntas  j  but, 
ihen^  when  he  had  fo  done,  both  law  and- 
reafon  bound  him  to  obfcrVe  it,  and  there 

was 
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was  no  r^aion  for  a  court  of  equity  to  avoid 
it.  He  muft  confcfs,  courts  of  equity  would 
have  enough  to  do^  if  they  were  to  examine 
into  the  wijdom  and  prudence  of  men  in  dij^ 
fcfing  of  their  eftatesy  and  if  the  dijpfition 
were  not  difcreetly,  but  fooHJhly  made, 
therefore  to  fet  them  afide :  there  would 
need  more  courts  of  Chancery  than  there 
were  to  diipatch  the  bulinefs  of  equity  in 
that  point.  JBut,  were  a  man  wife  or  un-^ 
^e,  if  ie  were  legally  compos  mentis ^  he  was 
;he  diffpfer  of  his  own  property,  and,  though 
he  did  not  difpofe  of  it  fo  difcreetly  as  a 
judge  or  a  great  lawyer  would  do,  there  was 
00  rea&n  that  equity  ibpuld  interpofe  to  al- 
ter it. 

Befides,  there  mjgbt  be  a  very  good  rea^ 
ion  for  ^  nian  to  put  fuch  reilraint  upon 
himfelf^  and  for  a  wife  man  to  do  it  too ; 
for,  a  man  might  know  the  frailty  of  his  own 
temper,  how  apt  he  might  be  to  be  fur- 
priled,  and  prevailed  upon  to  make  a  pre- 
cipitate or  inconvenient  will,  fettlenxent, 
or  diipolltion  of  his  eftate.  Then,  to  re- 
ftrain  this  in6rmity  which  he  was  confcious 
of,  and  to  prevent  an  inconveniency  that 
might  arife  by  his  difpofing  of  his  eftate  upon 
a  furprize,  be  would  reftrain  himfelf  and 
fettle  his  eftate/^  and  fo^  that,  if  there  were 

K  3  a  deU* 
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a  deliberate  intention  in  him  to  alter  it,  he 
might  Jolemnly  execute  fuch  intention  \  he 
would,  thereforey  have/c  marrf  witnefles,  and 
tbofe  of  good  quality,  that,  if  they  found  him 
about  any  fuch  aftion,  might  advife  him 
in  it,  and  prevent  any  apparent  furprizc 
into  the  doing  of  any  adion  that  might  be 
foolifli,  ralh,  or  prejudicial.  For  that  rea- 
fon  he  would  bind  himfelf  MndiZT  fuch  and 
Juch  reftraints.  And  when  a  court  faw  a 
thing  done  that  might  have  a  good  reafon 
given  for  it,  as  there  might  be  for  this  cir- 
cumfcribed  power,  namely,  to  reftrain  from 
rajb  Judden  aftions,  it  was  to  be  prefumed 
that  it  was  done  upon  good  reafon  i  and, 
therefore,  the  pretended  unreafonablenefs  of 
Jetting  the  owner  of  an  eftate  by  himfelf ^  men- 
tioned at  the  bar,  was  no  argument :  for  it 
might  be  (and  that  was  rather  to  be  pre- 
fumed) upon  very  good  reafon^  rather  than 
upon  no  reafon  at  all. 

His  lordlhip  further  faid,  that  a  contrary  \ 
conftruftion  would  introduce  many  abfur-j 
dities  ;  for,  firft,  it  would  be  to  fet  up  a 
power  in  a  court  of  equity ^  in  dire6t  oppofi- 
tion  to  the  courts  of  law ^  and/(?  to  let  a  man 
lofe,  in  equity y  for  no  other  reafon,  but,  he^ 
cauje  he  had  rejlrained  himfelf  at  law  by  a 
law  of  his  d>w»  making  i  fccondly,  It  would 

be 
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be  as  much  as  to  fay,  that,  becaufc  a  man 
might  difpo/e  of  his  eftate  one  ^ay  by  law, 
therefore,  in  a  court  of  equity^  he  (hould  dif-- 
fofe  of  his  eftate  any  way.  That  was  a 
very  ftrange,  but  a  true,  confequerice  of  this 
doftrine,  that,  becaufc  a  man  fettled  his 
eftate  fuch  a  way  with  fucb  a  power  to  alter 
itinyi^^i' circumftances,  therefore  he  fhould 
do  it  in  any  way.  At  this  rate,  tenant  in  tail 
might  difpofe  of  his  eftate  without  a  fine, 
in  equityy  becaufe  he  might  have  done  it, 
at  law,  with  a  fine  j  for,  there  was  the  Jame 
equity  in  both  cajes.  So,  a  copyholder  of  in- 
heritance might,  in  equity,  difpofe  of  his 
eftate  without  a  furrender,  becaufe  he  might 
do  it,  at  law,  by  a  furrender.  Thirdly,  It 
would  be  to  enable  a  man  to  give  away  more 
than  he  had  in  him  5  for,  he  had  no  more  in  him 
than  according  to  the  power  referved  to  him- 
felf.  Fourthly,  It  would  be  to  frujlrate  the 
intent  and  dcfign  of  all  fettlements  whatfo- 
cver.  So  that  his  lordfliip  thought,  upon 
the  whole,  that  there  was  no  reajon  at  all  for 
a  court  of  equity  to  let  a  man  looje,  that  had 
thus  reftrained  himfclf,  unlefs  there  were 
fome  fpecial  rcafon  in  the  particular  cafe, 
for  the  fake  of  which  a  man  ought  to  have 
his  cafe  vary  from  the  ordinary  rules. 

K  4  Thusj 
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Sir  T.  Grc-        Thus,  wherc  G, ,  being  feized  of  the  mar* 

f  ITon^Sp!'      "^"  ^^  '^^  ^"^  ^-  ^'^  ^^^  ^^""^y  ^^  ^' '  ^* 

S.  C.  Moor  feofFed  5,  and  C.  in  12  Eliz.  to  certain  ufes, 
fame  ^oint  ^^^^  claufe  of  revocation  upon  the  tender 
Dyer  372,  a.  of  40  s. ,  and  that,  after  fuch  revocationj 
P'*  9*  he  might  limit  to  new  i.  es.    And,  the  year 

y  following*  G.  made  the  like  conveyance  of 

his  lands  in  the  county  of  ^S.  to  the  faid  pcr- 
fons,  to  the  like  ufcs,  upon  like  claufe  of 
revocation,  upon  the  tender  of  40^.  G. ,  af* 
terwards,  tendered  to  the  faid  feoffees  cm 
Jum  of  forty  IhiJlings,  to  revoke  the  ufes 
raifed  upon  both  the  feoffments ;  and  then 
raifed  divers  ufes  of  divers  parts  of  the 
faid  manors  held  in  capite^  and  then  dic4* 
And  upon  the  queftion,  whether  the  ufcs 
of  the  deed  of  12  Eliz.  were  well  re- 
voked ?  It  was  refolved,  by  the  opinion  of 
thejuftices,  that,  by /i?<?/ tender,  they  were 
not  revoked,  but  that  the  revocation  was  «/- 
terly  void  j  for,  two  feveral  fums  of  forty  (hil» 
lings  ought  to  have  been  tendered,  becaufe 
they  were  feveral  indentures,  andcoujd  not 
be  fatisfied  with  one  fum. 

Arundel  v,  •  So,  in  the  cafe  o( Arundel  and  Pbilfot,  where 
S'^^Ch  ^^'  ^'  ^'  being  a  widow,  fcifed  of  lands,  made  a 
O.  70,  fettlement,  with  a  power  of  revocation  upon 

tender  of  a  guinea,  and  fhe  afterwards  made 
another  fettlement,  but  there  was  no  proof  of 

th^ 


the  tender  of  the  guinea.  The  claimant,  under 
the  latter  fettlement,  could  not  prevail  upon 
a  bill  in  Chancery  to  fet  afide  the  firft  fet- 
tlcment,  fuggcfting  her  intention  to  re- 
voke, but  wasdifmifs'd  to  law,  and  ordered 
to  try  the  title  within  a  twelvemonth,  whether 
revoked  or  not  revoked.  There  was  afterwards 
atrial,  and  the  tender  of  a  guinea  was  prov- 
ed, fo  the  power  was  well  executed  at  law. 
But  the  court  of  Chancery  would  not  /'»- 
tcrfoje  to  fupport  the  revocation  in  equity^ 
upon  the  intention  only^  without  a  proof  of 
the  due  execution. 

Again,  where  certain  eftates  were,  on  the  Dormer  v. 
marriage  of  K  with  Af.,  conveyed  and  fet-  ThurlanJ, 

I   J  •       r       L        •  •      I     1  2  Will.  co6. 

•tied  to  certain  ufes  therein  particularly  men-  ^ 

tioned,  with  a  power  to  F. ,  at  any  time 
during  the  joint  lives  of  him  and  M.  his 
wife,  by  his  laft  will,  or  any  writing  pur- 
porting to  be  his  laft  will,  under  his  hand 
and  JeaU  attefted  by  three  or  moite  credible 
witDcfles,  (if  he  fhould  die  before  his  wife^ 
without  any  iflue  between  them  then 
Jiving)  to  charge  the  premifes  with  any 
fum  or  fums  not  exceeding  9COO  /• ,  to 
be  paid  to  fuch  perfons,  and  ip  fuch  por- 
tion$,  as  he  fhould  appoint;  with  the  like 
power  to  M.y  if  (he  fhould  die  without 
iffiie  in  the  life  of  her  hufband  F. :    there 

was  no  ifTuc  of  the  marriage.    F.  the  huf- 

bjuid. 
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band,  by  his  laft  will  in  writing  under  his 
hand  atteftcd    by    three  witnefles,  but  not 

Jealed^  reciting  his  power  of  charging  the  prc- 
mifcs  with  the  2000/,,  difpofed  of  the  fame 
to  D.  and  others  (being  his  relations)  in  the 
proportions  therein  nnentioned.  And  one 
queftion   was,  whether   this  will,  not  being 

Jealed^  was  a  good  appointment  of  the 
2000  /.  J  within  the  power  ? 

It  was  contended,  in  fupport  of  the  will, 
that,  being  a  will  of  land  mzdc  according  to 
the  llatute,  it  was  a  good  execution  of  the 
power,  and  an  effectual  cnarge  of  the  2000  /• 
upon  the  eftate,  though  not  under  Jeal.  That 
the  powCT  to  charge  was  in  the  disjunftive, 
either  by  will  or  by  writing  purporting  to  be 
a  will :'  then,  as  to  the  power  to  charge  the 
land  by  will,  there  was  no  need  to  guard 
that,  the  adl  of  parliament  having  done  ic 
by  direfting,  fir  ft.  That  it  muft  be  in  writ- 
ing J  fecondly,  That  it  muft  be  figned  by 
the  party ;  and  thirdly,  That  it  muft  be  fub- 
fcribed  by  three  witneffes,  which  circum- 
ftances  had  all  been  complied  with  j  and  that 
there  was  no  need  of  a  Jeal  to  a  will :  then, 
as  to  the  other  part  of  the  disjunftive,  vi:z. 
**  any  writing  purporting  to  be  a  will,**  it 
was  plain  that  there  might  be  a  writing  pur- 
porting to  be  a  will,  which  yet  might  not 

be 
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be  a  good  will  as  to  lands  ;  as  where  there 

were  three  witnefles  to  a  will,  but  they  did 

not  fubfcribe  their  names   in  the  prefence  of 

the   teftator ;    now  this  would  be  a  writing 

purporting  to  be  a  will,  though  it  would 

not  be  a  will  ftriSlly  and  according  to  the 

ftatute  of  frauds  j  and  yet  it  would  be  good, 

furfuant  to  the  power,    becaufe  attefted  by 

three  witnefles  though  not  fuhfcribed  by  the 

teflator  in  the  prefence  of  three  witnefles; 

and  if  the  power  could  bear  this  conftruc- 

tion,  it   would  be  reafonable  to  underftand 

it  accordingly,  in  a  cafe  where  the  teftator 

muft  be  admitted  to  have  had  this  power, 

and  to  have  intended  to  execute  it,  fince  he 

recited  this  very  power  in  his  will  i  and  it 

being  in  cafe  of  a  will,   which  was  the  moft 

favored  of  any  conveyance,  where,  if  counfcl 

had  been  advifed  with,  they  would  not  have 

direfted  the  teftator  to  have  put  a  feal  to  the 

will,  it  would  be  very  hard  that  the  plain 

intention  of  the  party  fliould  be  overturned 

by  the  omiflTion  of  fo  flight  a  circumftancc : 

wherefore,  this  power  being  capable  of  fuch 

conftruftion,    the  court  would  underftand 

it  fo  as  to  make  the  charge  efledlual  ;   and 

there  was  no  neceflity  to  apply  to  Chancery 

to  help  an  omiflion,  the  latter  words,  which 

required  the  fcal,  not  rcfcring  to  the  will, 

but 
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but  anfy  to  a  writing  purporting  to  be  a 
will. 

•  On  the  other  fide  it  was  contended^  that, 
as  this  was  a  voluntary  charge,  not  for  any 
wife  or  children,  but  for  legaeees,  if  it  had 
not  purfued  the  circumftances  which  the 
party  confined  hinirdf  to  and  prefcribed, 
AS  it  would  be  void  ^t  law,  fo  there  would 
be  no  reafon  to  aid  it  in  equity.  That» 
the  latter  words,  requiring  a  Jtal^  refered  as 
much  to  the  will  as  to  the  writing  purportr 
ing  to  be  a  will,  and  it  wa<s  as  necejfary  that 
this  inftrument,  by  which  the  2000  /•  v/as 
to  be  charged  upoi)  the  eftate,  fhould  have 
a  feal,  as  that  it  ihould  be  attefted  by  three 
witncffcs ;  for,  the  fentence  was  not  com* 
pleat  ui)til  the  end,  which  declared  the  cir** 
cumftances  required  to  execute. the  power: 
Alfo  the  principal  cafe  could  not  be  intended 
of  a  will  or  devife  of  lands,  for  that  mufl: 
be  fupppf<?d  wh^re  a  man,  baling  lands^  de- 
vifcd  them,  bjat  here  the  teftator  was  only 
tenant  foriife ;  and  the  will  or  writing  pur^ 
porting  to  be  a  will,  muft,  fingly  and  alone, 
operate  upon  the  power.  Et  per  curiam. 
This  will  fecms  to  be  a  good  one,  and  be- 
ing fo,  to  be  a  good  charge  :  the  power  was 
in  the  disjunftive,  Firft,  In  rcfpefl:  of  the 
hufband  who  could  make  a  will  i  and,  Se- 

*  condly. 
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condiy,  In  rcfpcft  of  the  wife,  who  oould 
not  make  a  will,  but  only  a  writing  pur- 
porting to  be  a  will.  But  the  court  direft- 
ed,  that,  for  the  fatisfaftion  of  both  parties, 
as  it  was  a  matter  of  law  it  (hould  be  re* 
fered  to  the  judges  of  the  King's  Bench* 
And  it  was  by  tbem  determined,  on  argument, 
that  the  mil  was  voidy  as  a  charge,  for  wdni 
tf  being  ft  ale d. 

In  the  preceding  cafe,  we  may  remark, 
that  the  ground  upon  which  the  chancellor 
was  inclined  to  think  the  power  well  exe- 
cuted, was,  that  the  requifition  of  fcaling 
did  not  afFeft  the  firft  part  of  the  fcntencc 
creating  the  power,  namely,  that  part  which 
enabled  F.  to  charge  the  eftatc  by  his  lafl: 
will,  but  was  confined  to  the  latter  part  of  the 
fentence  which  enabled  the  wife  to  make  a^ 
fimilar  charge ;  the  reafon  fuggeftcd  for 
which  conftruftion  is,  that  the  wife  could' 
not  make  a  will,  though  ihe  might  make  a' 
writing  purporting  to  be  a  will.  But,  if  we 
confider  the  terms  in  which  the  power  was' 
conceived,^  this  will  be  founfd  to  be  a  very 
forced  conftruftion ;  for,  the  power  to  charge? 
by  writings  purporting  to  be  a  will,  is  ap- 
plied jirfi  to  the  bujbandy  and  afterwards 
repeated  in  favor  of  the  wife  i  and,  tbere^ 
fore,  there  fecms  to  have  been  no  pretence, 
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in  this  cafe,  to  confider  thefc  fivo  modes  ofexc- 
cuting  the  power  as  referable  to  the  two  per- 
Jons  refpedtively,  who  were  to  execute  it  9 
and  if  this  be  fo,  then  there  can  be  no  doubt 
but  that  the  latter  words  in  the  claufc,  viz. 
**  under  his  hand  and  feal  attefted,  &f^."  are 
referable  as  well  to  the  will  as  to  the  other 
writing.  And  this  is  clear,  both  from  the 
intention  of  the  parties,  and  the  reafon  of 
the  thing.  The  words  are,  "  with  a  power 
to  F.  at  any  time  during  the  joint  lives  of  him 
and  M.  his  wife^  by  his  laji  will  or  any 
writing  purporting  to  be  his  laft  wHly  under  his 
hand  andfealy  attefted  by  three  or  more  credible 
witnejfesy'  which  is  one  intire  fentence,  and, 
being  fo,  the  words  are  naturally  referable 
to  both  inftruments.  The  reafon  of  fram- 
ing it  fo  was  to  give  the  donees  of  the 
power  a  greater  latitude  than  the  words, 
**  laft  Willi'  only  would  have  done,  and  the 
words,  "  under  his  hand  and  feal  attefted 
by  three  or  more  credible  witneffes,"  arc  as 
proper  to  a  will  as  to  any  other  writing  j  for, 
though  fealing  be  not  a  neceflary  circum- 
itance  to  the  validity  of  a  will,  it  is  an 
ufual  one. 

Lord  Hard'ivickey  accordingly^  in  a  cafe  which 
came  before  him,  the  circumftances  of  which 
were  nearly  fimilar  to  thofe  in  the  preceding 

one. 


(     H3     ) 

one,  approved  the  principle  of  that  dccifion, 
and  determined  accordingly.  The  cafe  I 
allude  to  is  that  of  Rofs  v.  Ewer.  There,  a  Rofsy.Ewer, 
fum  of  money  to  which  A.  was  intitled,  3  Atk.  156^ 
was  veftcd,  previous  to  her  marriage,  in 
truftccs  upon  certain  trufts  ;  and,  in  the  in- 
denture declaring  the  fame,  there  was  a 
claufe,  that,  in  cafe  of  no  children  living  at  the 
death  of  A.  flie  dying  in  the  life  of  her  huf- 
band,  then  the  truftees  were  to  transfer  a 
moiety  of  the  faid  truft  money  "  unto  fuch 
pcrfon  or  perfons,  and  to  and  for  fuch  ufes, 
intents,  and  purpofes,  and,  in  fuch  manner 
as  A.  fhould,  in  and  by  her  laft  will  and 
teftament  in  writing,  or  other  writing  under  - 
ber  band  and  fealy  to  be  attefted  by  two  or 
more  credible  witnefles,  notwithftanding  her 
intended  coverture,  limit,  &c."  Afterwards 
A.  died,  living  her  hufband,  and,  on  the  day 
Ihe  died,  a  paper  in  her  hand  writing  was 
found  in  her  clofet,  but  not  figncd  by  her 
or  attefted  by  witnefles,  the  tenor  of  which 
was  as  follows,  viz. 

I  declare  this  my  will. 

To  fitter  Eli^  Taylor  1 100. 

To  fitter  Sarah  Rofs  {,  100. 

To  her  fon  Alexander  Rofs      f^  400. 

And 
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And  containing,  in  like  manner  and  fornt^ 
other  legacies  to  feveral  other  perfons  to 
the  amount  of  1 2  40  /• 

And  the  qiieftion,  on  this  cafe^  was^  v^he^ 

ther  this  memorandum  was  zjuffident  appoint- 
ment within  the  power? 

It  was  contended^  in  fupport  of  the  ap-» 
pointment,  that  the  words  or  other  avrtimg^ 
feparated  the  fcntence,  as  "  or'*  was,  in  its 
natural  (igniBcation,  a  disjundive*  Thiat 
there  was  no  inftance  of  courts  of  law  or 
equity  conftruing  '^  or'*  a  copulative,  ex- 
cept when  the  intention  of  the  party  inquired 
it }  but  it  was  riever  /o  conftr ued  as  co  de- 
ftroy  an  intention,  or  to  defeat  the  execu- 
tion of  a  power.  That,  therefore,  from  thtf 
words  of  the  power  themfelves,  it  was  fair 
to  itifift,  that  a  will  in  writing,  unatte^ed  by 
witneiTes,  was  a  good  appointment  within 
the  meaning  of  this  power ;  as  wifnejes  ^el-d 
not  necejfary  to  a  will  of  perfonai  eft  ate, 
though  they  were  to  a  deed,  to  which  the 
drawer  of  this  fettiemcm  had  properly  con- 
fined it.  That,  fuppofing  there  was  any 
doubt  in  the  claufc^  yet,  in  fupport  of  the 
execution  of  a  power,  there  ought  to  be  a 
favorable  conftrudion;    for,  though   they 

were 
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Were  formerly  taken  ftriftly,  yet  latterly  they 
were  more  liberally  expounded.  That  -f. 
having  refervcd  this  money  to  hcrfclf,  had 
an  abfolute  power  to  difpofe  of  it  as  fhe 
though  fit,  and  might  have  given  it  away 
abfolutely  or  upon  terms.  That  (be  was, 
by  this  power,  made  in  the  nature  of  a 
femefole,  and,  as  fuch  a  difpofition,  in  that 
cafe,  would  have  been  good,  why  not  in  this  ? 
Sii  per  Lord  HardwickCy  the  queilion  was, 
whether  as  a  will  or  paper  writings  the  folem- 
nity  o(  /ealing  and  aUefting  were  neceflary  to 
both.  He  was  of  opinion  the  latter  words  in 
the  claufe,  under  her  band  and  fealy  &c. 
were  referable  as  well  to  the  will  as  to  the 
other  writing.  Firft,  upon  the  intention  of 
the  parties  themfelves,  and  from  the  reafon 
of  the  thing.  That,  "  then  in  truft  to 
transfer  the  moiety  unto  fuch  perfon,  &c. 
as  the  faid  Ann  ihould,  in  and  by  her  laft 
will  and  teftament  in  writing,  or  other 
writing  under  her  hand  and  feal  to  be  at- 
teftcd,  &c.  limit,  appoint,  and  declare,  &c." 
was  one  intire  fentence,  and,  being  fo,  the 
words  were  naturally  referable  to  both. 
Therefore  the  obfervations  on  the  word  "  or'* 
being  a  disjunctive,  were  not  material  in  this 
cafe.  The  meaning  of  framing  it  in  this 
manner,  was,  to  give  A.  a  greater  latitude 
than  the  words  will  in  writing  only  would 

L  have 


.  have  done.  Thefc  words,.  "  to  be  aitefied^'^ 
vere  as  proper  to  a  toilU  as  to  any  other 
writing.  Then,  if  this  claufe  had  been 
flopped,  there  would  have  been  a  comma 
after  the  word  "  wrifing"  and  another 
comma  after  the  words  "  other  writing,*' 
and  the  next  words,  by  this  means,  would, 
according  to  grammatical  conJiruSHon^  relate 
clearly  to  them  both.  His  lordftiip  did  not 
deny  the  words  might  be  conftrued  in  ano- 
ther fcnfe,  but  they  would  then  be  much 
more  drained.  He  took  it  that  the  fetter- 
ing and  circumfcribing  powers  of  this  kind 
arofe  from  jealoufies  on  both  fides.  Firft, 
on  the  fide  of  the  next  of  kin,  that  the  huf- 
band  might  have  fuch  influence  over  her, 
as  to  prevail  upon  her  to  do  fomc  aft  to 
difpofe  of  this  money,  which  would  prevent 
their  having  the  benefit  of  it:  Secondly, 
the  hultand  might  apprehend,  that  there 
might  be  fome  undue  methods  ufed  by  her 
near  relations,  to  furprize  her  into  an  aft 
which  might  deprive  him  of  the  advantage 
he  expefted  from  her  fortune.  Then,  this 
intention  was  the  moft  rational ;  for,  in  the 
execution  of  a  power,  every  fenfiblc  perfon 
would  chufe  to  annex  fuch  circumftances  to 
::upra  137.      it.     The  cafe  of  Dormer  v.  Thurland,  was  a 

much  ftronger  cafe  than  the  prefeiK.  .  And, 

in  that.  Lord  Chancellor  King  would  not 
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difpenfe  with /ealing,  although  not  ncccflary 
to  a  willj  it  being  a  circumftance  required  by 
the  power  in  that  cafe.  That>  in  this  cafe^ 
although  there  was  no  inftruinent  that  re- 
quired fo  little  ceremony  as  a  will  of  per- 
fonal  eftate,  yet,  to  rejeff  fo  material  a  part 
of  the  power^  provided  as  a  neceffary  caution 
in  the  deed  in  order  to  prevent  a  difpolition 
by  furprize,  or  undue  means,  was  what  this 
court  could  fwt  warrant ;  therefore  he  ought 
not  to  dijfenfe  with  thefe  circumftances  in 
the  execution  of  the  power  j  for,  if  this 
fhould  be  conftrued  not  to  refer  to  a  will, 
the  hufband  might  as  well  have  allowed 
her  to  difpofe  of  it  without  any  reftriftion 

at  all. 

It  is  ohjervahle  upon  the  two  preceding 
cafes,  that' no  queftion  was  made,  but  that, 
if  the  formal  circumftances  required  in  exe- 
cution of  the  power,  were  referable  to  both 
the  inftruments,  they  muft  have  been  com- 
plied with ;  for,  in  the  confideration  of 
thefe  cafes,  the  queftion  is  not,  whether  the 
injirument^  by  which  the  power  is  executed, 
be  initjelf  fufficient,  as  an  indepcndant  con- 
veyance, to  carry  the  eftate  or  intcrcft  which 
is  the  JubjeS  matter  on  which  the  power  is 
to  operate  ;  but,  whether:  it  be  that  inftru- 
ment  which  the  author  of  the  power,  (who, 
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as  owner  oi  the  eflate^  had  a  right  to  annex 
any  forms  that  he  pleafcd,  however  arbi- 
trary, to  the  execution  of  it,)  meant  and  in- 
tended in  the  creation  o(  it.  For,  if  it  be  not 
that  inftrument  which  be  required,  the  claim- 
ant under  the  power  can  have  no  title,  un- 
lefs  he  ihews  fotne  equitable  ground  upoa 
which  tbefe  circumftances  ought  to  be  dif- 
fenfed  with  ;  as,  if  the  power  docs  not  take 
effefty  and  the  creator  of  it  makes  no  fur- 
ther difpofition  of  his  cftate,  the  claim  of 
the  heir  at  law  or  peHbnal  reprefentative 
comes  in,  whofe  titles  are  compleat,  and^ 
therefore,  muft  in  this,  as  in  evtry  other 
cafe  of  imperfcdt  affurances,  take  place. 

Therefore,  if  there  be  two  pcrfons  claim-  ] 
ing  under  a  power,  and  they  be  both  volun- 
teers, he  whofe  title  has  any  defell  in  cir- 
cumftances will  be  without  remedy  in  equity. 
Duchefs  of      Thus,  where  the|Duke  of  Albemarle,  in  1 67  c, 

Albenfarlc  v.  1     1  -        mi  1      ?       » 

Earl  of  Bath,   made  his  Will,  and,  thereby,  gave  great  part 
2  Freem.        of  his  eftate  to  the  Earl  of  Batb.     And, 

Sc^h.Ca.cc,   ^^   1 68 1,  he  made  a  deed  of  fettlement> 

wherein  he  mentioned  his  intent  to  confirm 
his  faid  will,  but,  in  limiting  of  his  eftate> 
varied  in  many  particulars  from  it,  but  fet- 
tled the  greateft  part  of  his  eftate  upoti  the 
Earl  of  Bathn  In  this  fettlement  there  was^ 
a  power   of  revocation   by  any   deed    or 

writings 
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writing,  to  be  executed  in  the  prefence  of 
fix  or  more  credible  witnefles/three  whereof 
w.ere  to  be  peers  of  the  realm.     In    1687, 
His  Grace  made  another  will,  attefted  by 
tbne  witncffes,   whereby  he   revoked   this 
fcttlcment,  and,  thereby,  gave  a  great  part 
of  his  eftate   to    Mr.    Monk.      After  the 
duke's  death  Mr.  Monk  brought  a  bill  to  fct 
afide  the  fettlement,  and  to  fet  up  the  laft 
will.  And  it  was  infifted,  on  behalf  of  Monky 
that,  although  this  might  not  be  a  revoca- 
tion in  ftridbnefs  of  law,   by  reafon  the  cir-  \ 
cumftances  were  not  purfued  either  in  the 
number  or    quality  of   the  witneffes  i    yet, 
as  this  will  was  made  with  great  delibera- 
tion, (it  being  in  proof  that  the  draught 
was  not  compleated  until  fix  months  after 
inftrudions  given  for  it,  and  that  Lord  Chief 
JuR'ictPoIUxfen^s  opinion  was  taken  upon  it,) 
this  will  ought  to  be  an  eSedual  revocation 
in  equity,  although  the  circumftances  pre-  '* 
fcribed  were  not  ftriftly  purfued  ;  for,  they 
were  only  to  prevent  furprize,  and  it  was  evi- 
dent that  there  was  none  in  this  cafe.     But, 
it  was  held  by  the  Lord  Keeper,  the  two 
Chief  Juftices,  and.  Baron  Powell,  that  the 
latter  will  was  no  revocation  of  the  former 
fettlement,  either  in  law  or  equity  5  for,  in 
all   cafes  of    fettlements   and  revocations, 
merely  voluntary^  all  circumftances  ought  to 
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be  purfued :  ^d  there  was  no  precedent  of 
any  cafe,  in  equity,  where  the  court  had 
given  any  aid  where  both  parties  were  volun* 
teen. 

I  have  not,  in  my  refearches  on  this  fub- 
jeft,  met  with  any  cafe  or  refolution  that 
in  any  degree  contravenes  this  poHtion,  as  to 
the  neceffity  of  an  exaSl  compliance  with 
the  circumftances  required  to  attend  the 
execution  of  powers,  when  it  is  in  favor  of 
volunteers.  There  is  indeed  a  diSum  to 
this  purpofe ;  but,  as  it  was  irrelevant  to 
the  cafe  in  qucftion,  which  was  that  of  a 
ftria  execution  of  a  power,  and  as  it  is  con- 
trary to  the  uniform  courfe  of  decided  cafes, 
it  cannot  be  confidered  as  law.  I  allude 
here  to  the  fecond  pofition  put  by  the  chan- 
cellor in  the  cafe  of  Sayle  v.  Freeland.     In 

F*^^?  %  ^^^^  ^^'^  ^'^  ^^'^^^  ^^  ^^^  of  the  premifes  in 
z  Vent.  350.  queftion,  made  afettlementin  1651,  whereby 
S.  c.  *  Ch.  he  entailed  the  cftate.  But,  in  the  deed,  there 
J  E  Ca. '  ^^^  ^  power  of  revocation  by  any  writing  pub- 
Abr.  345-        liflicd  under  his  hand  and  feal  in  the  pre/ence 

of  three  witnefles.  A.  foon  afterwards  made 
a  will  under  his  hand  and  feal,  wherein  he 
recited  his  power,  and  declared  that  he  re- 
voked the  fettlement,  and  this  will  had  but 
two  witnefles  who  fubfcribed  their  names, 
though  a  third  was  prefent.    Then  A.  died, 

ap4 
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and  the  lands  defcendcd  to  B. ,  fon  of  A. , 
who  made  a  mortgage.     On  a  bill   brought 
againft  the  children  of  B. ,  who  claimed,  un- 
der the  fettlement  of  1651,  as  tenants  in 
tail,  the  queftion  was,  if  the  power  were 
well  executed,  one  of  the  witneffes  not  hav- 
ing figned  ?   and  the  lord  chancellor  was  of 
opinion  that  it  was;   for,  firft,  here  was  an 
execution  of  the  power  in  JlrWnefSy  though 
the  third  witnefs  did   not  fubfcribe.     Se- 
condly, his  lordfhip  faid,  that,  if  there  had 
not,  equity  would  help  it  in  fucb  a  little  cir- 
cumftancey  when  the  owner  of  the  eftate  bad 
fully    declared   bis  intention    to  execute  the 
power. 

« 

But  the  Mafter  of  the  Rolls,  in  the  cafe  of  FItzgib, 
Fitzgerald  v.  Lord  Falconberge^    faid,  that   ^^^' 
the  pofition,  as  ftated  here,  was  going  too 
far,   unlefs  there  was   fome  equitable   cir- 
cumftance  in  the  cafe^  for,  it  was  contrary 
to  what  was  refolved  in  Bath  v.  Montague, 

I  have  been  the  more  particular  on  this 
point,  in  order  to  prevent  the  errors  that  we 
Ihould  fall  into  in  our  conclufions  on  quef- 
tions  of  law  refpefting  this  fubjeft,  if  we 
were  to  take  into  our  confideration  the  va- 
lidity of  the  inftrument,  by  which  a  power 
is  executed,    as  an   independant   or  dijlri£l 

L  4  con- 
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conveyance  to  carry  that  which  is  the  fub- 
jeft  of  the  power;  and  I  thought  it  the 
more  neceflary  to  dwell  upon  this  pointy 
becaufe  I  perceive  that  the  court  of  King's 
Cowpcr  267/  Bench,  in  mentioning  the  cafe  of  Dormer  v. 

Tburland,  in  that  of  the  Earl  of  Darlington 
V.  Pulleney,  oblerved,  that,  in  the  preceding 
cafe  of  Sayle  v.  Freeland,  Lord  King  was 
of  opinion,  that'it  was  a  good  execution  of 
a  power  "  becaufe  by  wilL**  And  the  court 
feem  to  incline  to  that  opinion.  But  it  has 
been  already  Ihewn  that  this  was  not  the 
••  ground  upon  which  Lord  King  founded  his  firft 

opinion  in  that  cafe  i  and  that  it  is  a  ground 
tctatly  reprobated  and  difapproved  by  Lord 
Hardwicke  in  the  cafe  of  Rojs  v.  Ewer. 

» 
And,  upon  this  principle  alone  is  it  pofll- 

ble  to  fupport  many  of  the  decifions,  which 
will  next  fall  under  our  confideratioh ; 
namely,  thofe  in  cafes  which  have  been 
deemed,  in  chancery,  exceptions  to  this  rule 
refpefting  the  JlriSl  performance  of  all  //rri- 
dental  circumjlances ;  for,  we  ihall  find  thar> 
in  cafes  where  powers  reJpeHing  lands  have 
been  direfted  to  be  executed  by  will,  the 
court  of  Chancery  have  difpenfed  with  that 
claufe  of  the  ftatute  of  frauds  that  requires 
the  atteftation  of  three  witnefles ;  and  have 
held  3  will,  in  execution  of  a  power,  good, 

although 
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although  it  hath  only  been  atteftcd  by  two 
witneffcs.  Now,  as  there  is  no  pojition  of  law. 
more  clear  and  decided,  than  that  the  court 
L  of  Chancery  cannot^  In  any  cafe  however 
favorably  circuoiftanced,  fupport  a  will  to 
which  the  atteftation  of  three  witnefles  is  re- 
quired by  that  flatutej  unlefs  that  form  be 
complied  with  \  the  only  ground  upon  which  . 

the  court  can  cxercifc  an  equitable  jurif- 
diftion  to  dijpenje  with  that  circumftance  is, 
by  confidefing  a  will,  under  fuch  predica- 
ment, not  to  be  JiriSlly  a  will,  but  to  be 
a  diftinS  kind  of  inftruoient,  in  nature  of  a 
will^  made  in  execution  of  a  power« 

And  this  mode  of  confidering  fuch  a  will 
i«  clearly  confident  with  the  rule  we  have 
men doncd  before ;  namely,  "  thft,  where  a 
power  is  dircfted  to  be  executed  by  a  will, 
ic  (hall  be  prefumed  that  fuch  a  will  is  to  Supra  9i«92< 
have  all  the  requifites  neceflary  to  the  con- 
ftitution  of  a  regular  will,  according  to  the. 
nature  of  the  property  it  is  to  operate  upon, 
and  to  be  liable  to  all  the  contingencies  to 
which  a  ftriftly  legal  will  would   be  fub- 
jeft ;"  for,  that  rule  was  adopted  to  effec- 
tuate  the   intention  of  the  creator  of  the  Infra, 
power.     But,  when  the  court  are  to  look  at 
the  inftrument,   when  executed,  qua  the  exe^ 

cution  of  a  fower  i  they  are  then  not  bound 

to 
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«o  confider  the  inftrument  of  the  donee. of 

the  power  ftriSlj  as  a  will,  which  it  is  not ; 
but,  as  an  inftrument  taking  efFeft  out  of  the 
deed  creating  the  power,  and  made  in  exe- 
cution of  the  power ;  and,  in  this  view,  not 
afFeftcd  by  the  (latute  of  frauds. 

-Qeyv.  Thbs,   in  the  cafe   of  Dey  v.  Thwaites, 

Thwaites,  y^here  T.  made  a  fettlcmcnt  (7//^»^/ to  the 

Ca.  6g*    *  •^^  ^^  himfelf  for  life,  and  afterwards   to 

s.  C.  zVern.  fuch  child  or  children,   and  for  fuch  cftate, 

w  Vs  he"^.  ^^  eftates,  as  he  (hould,  by  any  writing  un- 
der his  hand  and  feal,  teftified  by  two  cre- 
dible witnefTes,  limit  and  appoint.  He,  af- 
terwards, made  a  will  which  was  executed 
in  the  prefencc  of  two  wicneffes  only.  And 
the  queftjf  n  was,  whether  this,  being  void 
by  the  ftatute  of  frauds  as  a  will,  fhould 
neverthelefs  be  good  as  a  declaration  of  truft 
and  an  execution  of  the  power  ?  And  it  was 
decreed  to  be  a  good  execution  of  the  power ; 
for,  though  it  was  not  efFcftual  in  all  points 
(as  it  was  intended)  as  a  willy  yet  it  was 
a  writing  which  had  all  the  circumftanccs 
required  by  the  power. 

We  come  now  to  the  confideration  of 
thofe  cafes,  in  which  the  court  of  Char- 
eery  does  not  confider  itfelf  reftrained  to  an 
obfcrvance  of  the  fame   rule,  in  refpeft  to 

the 
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the  ftrifl:  performance  of  all  incidental  cir- 
cumftanccs  required  to  exift  in  the  execution 
of  a  power,  by  which  courts  of  law  arc 
bound.  I  mean  thofe  cafes  in  which  that 
court  regards  the  end  and  confideration  of 
the  execution  of  the  power,  rather  than  the 
ftrift  legal  requifites  annexed  to  the  execu- 
tion of  it  in  its  creation  :  or  in  which  that  Ec  vide 
court  relieves  againft  the  circumftances  ^«™^^- 
upon  equitable  grounds.  ^  iapm,  pH  et 

It  is  neceflary  for  us  here  to  recoiled,  that  2  Will.  ±ty^ 
thcfe  kind  of  powers  ariGng  out  of  ufes,  ibid.  490. 
were  unknown  to  the  common  law  previous 
to  the  fiatutes  relating  thereto,  and  origi- 
nally belonged,  in  point  of  juriJdiSlion^  to 
courts  of  equity  only  j  and  that  there  was,  in 
law,  no  other  mode  of  referving  an  authority 
over  an  cftate  given  to  another,  than  by 
means  of  a  condition  ;  but,  when  thefc  fta- 
tutcs,  and  particularly  that  of  27  Hen.  8« ,  by 
transfcring  ufes  into  poflcffion,  incorporat- 
ed the  ufe  and  the  pofleflion  together,  they 
became  legal  eftates,  and  fell  under  the  jurif- 
diftion  of  courts  of  law.  Now,  as  conditions 
which  were  to  defeat  eftates  vefted,  were 
confidered  in  courts  of  law,  as  odious,  fo, 
when  powers  fell  under  their  jurifdiftioit 
they  made  a  diftinftion  between  powers 
of  appointment  and  powers  of  revocation  : 

and. 
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and,  as  the  latter  were  generally  annexed  to 
voluntary  fcttlements,  and  always  tended  to 
overthrow  and  defeat  eftates  raifed  by  the 
inftrument  in  which   they  were   contained, 
and  whereby  they  were  adually  fettled  by 
the  owner  of  the  inheritance,  they,  in  ana- 
logy to  their  rules  refpe£ting  conditions  thac 
went  to  defeat  eftates,  confidered  thefe  alfo 
ns  odious;  and,  therefore,  required  that  every 
circumftance,  that  was  appointed  to  attend 
the  execution  of  them,  fhould  be  frectfely 
complied  with  before  they  could  divcft  an 
old  eftate  or  create  a  new  one.     But,  as  this 
conftruflion  was  repugnant  to   the  nature 
of  powers,  and,  in  cafes  of  fcttlements  made 
for  the  benefit  of  children,  militated  againit 
the  rules  of  equity,  which  confiders  children 
as  purchafers  s  courts  of  equity  feized  on  this 
circumftance  as  a  ground  to  refume  their 
jurifdidtion,  holding   that,   in   conveyances 
to  ufes  executed,  as  well  as  in  common  law 
conveyances,  the  corifideration  of  any  equita- 
hle^  intereft  in  the  eftate  conveyed,  ^/7/ be- 
longed to  the  courts  of  equity  by  virtue  of  the 
original  jurifdidion  which  they  had,  before 
the  making  of  any  of  the  ftatutes  relating 
to  ufes,  and  which  was  not  taken  away  by 
any  of  them.     And,   thereupon,  they  began 
to  interpofe  and  fupply  fuch  dcfefts  when- 
ever there  appeared   to  be  a  valuable  con- 

4  fideration  i 
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fideration  ;  as  in  cafes  of  marriages,  join* 
turcs,  or  fcttlements,  or  in  which  there  was 
any  other  equitable  ground  for  interpofition* 

But,  before  we  enter  upon  the  detail  of 
the  refolutians  on  this  bead  of  our  enquiry,  it 
is  neceflary,  in  the  firft  place,  to  obfcrve, 
that  a  diftin£bion  is  taken,  even  in  equity^ 
betwixt  n  non  execution  and  a  defeSive  exe- 
cution of  a  power.  For,  though  the  court 
will,  under  certain  circumftances,  help  the 
latter,  it  will  never  aid  t\\t  former ^  becauie 
fo  to  do,  would  be  regugnant  to  the  nature 
of  a  power  ;*which  always  leaves  it  to  the 
free  will  and  ele&ion  of  the  party  to  whom 
the  power  is  givefi,  whether  to  execute  it, 
or  not;  for  which  rcafon  equity  will  not 
compel  the  execution  of  a  power,  or  con- 
ftrue  the  aft  as  dotie^  when  there  is  no  m- 
dence  of  the  intention  of  the  party  to  do  it. 

Thus,  where  a  fine  was   levied  of  cer-  Pygottv. 

tain  premifes    by    A.    and   B.    his   wife,  %'l^^^'l^ 

the  ufes  of  which  were,   by  deed,  declared  ux. 

to  be  to  A.  and  B.  for  their  lives,  remainder  ^oniyns25o. 

.  ,  Same  Law, 

to  the  right  heirs  of  A. ;  with  aprovi/oj  that  Arundel  v. 

A.  and  B.,  or   B.  alone,  notwithftanding  Philpot,  fup. 

her  coverture,   by  deed  or  writing  attefted  vem.  69,  ct 

by  three  witneffes   not   being  menial    fcr-  Ch.  Ca.  70. 

vants,  might  revoke  the  v.fcs  of  the  inhe- 
ritance 
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ritance  after  the  life  of  >f. ,  and  limit  new 
ilfcS.  Afterwards  B. ,  being  fick,  wrote  a 
letter,  dated  24th  January y  1713,  to  £. , 
who  prepared  the  fettlement  according  to 
the  fine,  and  defired,  **  that  he  would  pre- 
pare a  deed  with  fpeed ;  for,  that  fince  fhe 
had  a  power  of  revocation,  and  was  unwil- 
ling the  firfl:  deed  ihould  have  been  made  as 
it  was,  and  had  ufed  arguments  againft  it, 
and  was  diifatisfied  in  confcience  about  it, 
fhe  wifhed  there  might  be  an  alteration,  till 
when,  fhe  (hould  not  die  fatisfied ;  for  they 
all  knew  her  fitter's  Nelfon's  meaning,  and 
ihe  [JS.]  gave  the  inheritance  of  that  part 
to  her  niece  Gore,  who  was  the  daughter  of 
her  elded  fifter ;  and  alfo  faying  that  fhe 
would  bequeath  fcveral  Ipecific  fums  there- 
in named  to  charities.  And,  on  the  back 
of  the  letter,  ^.  indorfed,  that  E.  (hould 
keep  it  fecret.  This  letter  was  delivered 
to  E.  about  the  end  of  January,  E.  commu* 
nicated  the  contents  to  /i.  the  hu(band,  and, 
in  the  beginning  of  February,  fcnt  a  letter 
to  5. ,  by  which  he  defired  to  know,  whe- 
ther (he  would  have  the  eftate  limited  to  her 
niece  and  her  heirs ;  and  whether,  if  her 
niece  Ihould  die  without  iffue,  or  under  age, 
flic  would  not  in  that  cafe  augment  her 
charities.  February  a6th,  E.  wrote  another 
letter  to  B.  to  let  her  know  that  the  deeds 

were 
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were  prepared  for  the  charities,  and  defired 
to  know  who  were  to  be  the  truftees^  March 
loth,  B.  died.  E. ,  having  been  examined  in 
a  caufe,  (inftituted  by  ^.  to  recover  the  pro- 
perty by  virtue  of  the  original  fettlement) 
depofcd,  that,  when  he  acquainted  j4,  with 
the  contents  of  the  letter  he  had  received 
from  B. ,  yi.  did  not,  as  he  knew,  propofc 
any  method,  or  ufe  any  means  to  hinder 
any  revocation,  or  new  deed  of  fettlement ; 
and  that  he  received  no  other  orders,  or  '  ,v 

any  anfwer  to  either  of  his  letters.  And 
the  queftion  upon  all  thefe  fa6ts  was,  whe- 
ther this  letter  of  B.  amounted  to  a  revo- 
cation in  equity  ?  And  it '  was  infifted  that 
it  did  i  for,  it  fhewed  her  intpiHony  that  there 
fliould  be  a  revocation,  whreh  fecmed  to 
have  been  obftruded  by  A.  5  for  £.  was  bis 
attorney,  and  he  was  defired  by  /f/s  letter 
to  be  fecret.  But  E.  communicated  it  to 
A, ;  and,  though  he  dcpofed  that  he  did  not 
know  "  that  A.  did  propofe  any  method,  or 
ufe  iny  means  to  hinder,  fsf^.'*  yet  the 
manner  of  penning  his  depofition  was  fufpi'- 
cious ;  and  when  E.  was  defired  to  prepare 
a  deed  for  the  revocation  with  fpeed,  he 
did  nothing,  nor  wrote  any  anfwer  until 
Februarjy  and  then  defired  to  know  if  the 
eftate  fhould  be  to  B.s  niece  and  her  heirs ; 
when  the  letter  had  mentioned  that  the  in- 
heritance 
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heritancc  fliould  be  fettled  on  her  niece ; 
and  it  did  not  appear  whether  E.'s  letter 
ever  came  to  B, ,  but  the  delay  fcemed  to 
be  afTe&ed, .  and  yf.  muft  necelTarily  be  fup- 
pofed  the  caufe  of  it.  But  the  Mafter  of 
the  Rolls  would  not  allow  this  to  be  a  re- 
vocation ;  for,  there  was  no  proof  that  ^. 
hindered  the  execution  of  the  revocation,  'if 
his  wife  bad  chofen  to  execute  it. 

Comyns2j3i       This    cafe  was  afterwards  heard  before 

Lord  Chancellor  Cowper,  upon  an  appeal, 
who  affirmed  the  decree^  and  his  lordfhip 
faid  that,  as  to  the  revocation^   the  letter 

•...  did  not  amount  to  that ;  for  though,   per- 

haps, ber  intention  was  to  favor  her  niece, 
and  there  was  a  delay  and  negledt  in  the 
agent  E.  y  with  a  defign  to  favour  his  friend 
ji.i  yet  this  ^»^/^ji;^«r  of  hers,  without  any 
thing  done  in  furtherance  of  it,  and  without 
purfuing  the  circumftanccs  required  by  the 
power,  would  not  amount  to  a  revocation. 

But,  if  the  power  be  executed  for  a  con- 
fideration,  or,  if  any  equitable  ground  of 
relief  interferes,  a  court  of  equity,  as  hath 
been  faid,  will  fupply  the  omifljon  of  any 
of  the  fornAal  circumftanccs  required,  by 
the  inftrument  creating  the  power,  to  attend 
the  execution  of  it. 

The 
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» 

The  grounds  on  which  courts  of  equity 
interpofe,  in  i-elieving  againft  the  omtffloft 
of  circumftances  in  legal  proceedings,  may 
be  comprized  uni^er- three  heads j  namely^ 
accident,  or  fraud,  or  tnift  on  the  one  fide, 
and  a  confideration  or  confidence  on. the 
other  s  for, .  in  contemplation  of.  Equity, 
every  perfon  executing  an  inftruipenc  to 
convey  property  for  a  confideration,  or  un- 
dertaking a  confidence,'  is,  after  having*re- 
ceived  that  confideration,  orfubye£ted  him- 
fclf  to  that  confidence  under  a  moral  obliga- 
tion to  taake  a  perfeA  and  complete  tr^s« 
fer  of  that,  for  which  the  confideration  was 
given,  or  to^perform  the  trult  confidentially 
repofed  in  him :  and  the  ex.iftence  of  that 
moral,  obligation,  is  the  foundation  of  the 
juriftliftion  of  the  court  of  Chancery,  which 
prefides  over  the  confoiences  of  men. 

Now  Confiderations  are  of  two  kinds  i 
namely,  civil  and  moral ;  the  firil  founded 
upon  an  exprefs  ftipulation,  the  fecond 
founded  upon  an  implied  obligation  which 
fubfifts  between  the  parent  and  the .  child* 
The  former  is  diftinguiflicd  in  our  law  by 
the  term  valuable  confideration ;  the  latter 
by  the  term  good  confideration. 

M  And 
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And,  in  refpcd  Of.  powers,  as  is  all  other 
cai^s,  the  highe/9:  coi^ideration  in  comem^ 
plation  of  isquicy  is  a  valuable  one  $  therefore 
an  «ftual  purcbafe  for  monef ,  or  by  mar- 
j-iagei  is  tkc  StA  object  of  attention  in  equityy 
fand  levety  tbmg  will  be  done  there  m  the  fa- 
vor of >  fiich  a  purchafer,  and  notiung  againfl 
£icli) « .purchafer. 

'  A  cfedicor  is  conlidek'ed  in  equity,  as  a  pur*- 
chafer  far  a  valuable  confiderali6!n. 

Pollard  y.  Hi^s,  where  P-.  lent-C.  tQo4. ,  4!nid  C,  » 
['ch!S!*  «'s  «g<^t  and  fHcBd,  tecaftie  hoi^fA  fer  the 
10-  Tame ;  <?.  having  power  to  midie  a  kafc  of 

4ier  eftite  for  i\  years  in  pofleffion»  made  a 
leafe  <o  C.  for  2 1  years  to  fecure  him  ^tom 
this  and  feveral  other  debts  that  lie  was  en- 
gaged in  on  CTs  account.  But  the  Icafc  was 
made  to  commence  from  a  time  to  conv> 
which  was  void  in  law  in  rcfpcct  of  her  pow- 
der. C  had  the  pofleffion  for  fome  time,  buc 
was  oufted  by  force  by  G*s  hufcand.  But 
-he  dying  not  long  afterwards,  Ihe  enjoyed 
for  the -remainder  of  the  term ;  and  C,  being 
dead  ^nd  leaving  no  alTets,   P.  prefered  his 

bill  againll  G.  for  the  debt«  But,  as  it  ap- 
peared to  the  court  that  the  money  was  cm- 
ployed  for  ker  ufc,  who  made  the  leafe  in 
tryft  for  payment  pf  debts,  and  (he  having 
2  received 


nccmd  the  profits  for  thirteen  years ;  tho* 
the  ka&  was  not  ggood  in  ftri&iefs  of  law^ 
fct  the  tiourti  Confifting  of  the  Lord  Chan^ 
cellar^  Mtfter  of  the  Rolls^  Chief  Juftice 
fSdf^  and  Juftice  T^dm  held>  that  the 
faoie  did  amount^  in  equity ^  to  a  good  de- 
claration of  her  power,  to  make  the  leafe  for 
s  I  years  in  being ;  and  they  held  that  the  re-* 
ceipc  of  the  profka  was  under  that  power^ 
tniL  fuhjeft  10  that  truft. 

And  children  are,  in  equity^  confidered  as 
in  the  nntun  of  creditors,  claiming  a  debt 
founded  upon  the  moral  obligation  in  the  pa* 
rent  to  provide  for  the  child,  which  is,  in 
^qui^Tj  a  good  conGderation  upon  which  a 
debt  may  be  contraAed* 

And,  in  favor  of  pnreha/irs  for  a  va** 
luahle  or  good  conGderation,  a  court  of 
equity  will  difpenfe  with  the  form  of  the  in- 
ilrunient^  if  the  donee  of  the  power  make  a 
convejuince,  from  which  the  court  may  con- 
dud^  that  he  intended  to  execute  the  power. 
For,  although,  where  the  queftioo,  as  to  the 
e9E<cution  of  a  power,  arifes  between  the  ori- 
<ginal  donee  of  the  power  or  his  appointee 
without  conGdaration,  (whofe  claim  can  be 
HP  better  than  his  under  whom  it  arifes )) 
fuh^  the  owner  or  remainder  man,  (entitled 

Ma  to 


^ 
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(  i6i  y  _ 

to  that  which  is  the  fubjcft'  of  the  power,  m 
default  of  execution  of//,)  the  ktter,  having  a 
vcftcd  intercft,  will  clearly  be  entitled  a-. 
gainft  the  former,  unlefs  the  former  (hew 
that  theintereft  of  the  latter  is  divefted  by 
an  affual  execution  of  the  power  in  Jue  form ; 
beca'jfei  as  withrefpeft  to  that  intereft,  in 
the  fubjeft  matter  on  which  the  power  at- 
tathe§,  which  is  to  be  carved  out  of  it  by 
the  execution  thereof,  the  owner  of  the  in- 
tereft  under  the  power,  and  the  owner  of  the 
fubjeft  oiit  of  which  it  is  to  arife,  are  claim-. 
ants  Upon  an  equal  footing,  no  valuable  con* 
fideration  exiftiilg  upon  either  fide:  the 
confcqiience  of  which  is  that  ppflbflion 
turns  the  fcale,  and- gives  the  beft  tide  in 
law  to  the  owner  or  remainder  ncian,  and 
there  is  no  equitable  ground  of  relief  in  the 
appofntee  to  oppofe  to  it  ;*  but,  as  between 
the  appointee  for  a  valuable  or  good  confi- 
deration,  and  the  owner  or  remainder  man, 
the  cafe  is  different  ;  for,  as  the  ciftt>rh- 
ftances  are  confidered,  as  added  to  the  exe- 
cution of  the  power  only  to  prevent  fi*pri(c 
or  fraud  upon  the  donee  thereof,  and  as  the 
nature  of  the  tranfaftion,  whether  it  be  ex- 
ecuted for  a  valuable  or  a  good  con fidcra^ 
tjon,  evinces,  that  neither  of  thofc  circum- 
ftances  exift,  the  aft  of  the  donee,  in  fuch 
cafe,  attaches  immediately  upon   the  things 

which 
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which  is  fubjeA  to  the  appointment,  in  ri- 
Jf0&,  of  the  confideration.  Then,  as  the  tirie 
of  the  owner,  orremsdnderman  to  jheintereft 
in  the  thing,  fo  far  as  the  fame  is  fiibjeft  to 
tht  powcrj  is  merely  as  a  volunteer,  and  wiib- 
out  confideration,  ahd  the  title  of  the  ap- 
pointee is  as  a  purchafer,  and  upon  confider- 
.  ation,  a  moral  right  arifes  in  favor  of  the 
appointee,  upon  which  civil  equity  founds 
a'  truft  that  binds  thai  which  is  the  fubjed 
thereof,  in  whofc  hands  focver  it  is ;   and 
the  court  of  Chancery,  (confidering  the  ap- 
pointee as  ceftui  que  truft  of  the  thing,  and 
the  owner  as  tmftee,  and  the  queftion  arifing 
as-between  the  cejlui  que  trufly  in  his  own  right 
as  a  purchafer  for  a  confideration,- and  the 
owner,  and  not  betweea  .the  donee  of  the 
power,  and  the  owner,)  gets  a  jiirildldion 
over  the  caufc.    And  the  court,  in  that  cafe, 
does  not  confidcr  the  form  of  the  convey- 
ance, but  takes  it  as  it  was  afhially  intend-- 
cd  i  namely,  as  a  conveyance  miide  in  the  beft 
manner  that  it  could  heat  law :  for,  in  equi- 
ty, the  fiibftantial  part  of  every  contraft, 
whether  civil  or  m&raly  is  the  confideration ; 
and  for  that  the    right   is  transfcred,  arict 
what  ought  to  be  done  is  looked  upon  in 
equity  as  done*     j^nd  th}?rcfo?e  tfte'  Court 
relieves  againft  the  innperfe6t  execution  Df 
thcpwens      .       v*-    ?•:  ;•>      :?      »-:..} 

M  3  Upon 
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Upon  this  prineipley  a  covenant  in  a  mar« 
f iage  fettlendenc  hag  been  h«ld  a  good  cxe« 
cution  of  a  power  in  hror  of  a  wife. 


Fothtrgil  V, 
Fothcrgi], 
3  Freeman 
^56.    Trin. 
1704. 


Thus,  where  F. ,  having  eftatcs  in  TJ^rt- 
y&ir^  and  Durham,  fettled  his  eftates  to  the 
ufe  of  his  fon  T.  for  life  with  reinatn^r 
over  i  with  a  power  for  T.  to  limit  afiy  pare 
oftheeftate^  not  exceeding  100/.  per  <«t- 
num,  for  a  jointure  for  any  wife  he  (hould 
itiany.  The  lands  in  Durham  beitag  1 80  /• 
fer  annum,  were  charged  with  tool.  f>er 
annum  to  the  widow  of  F.  for  her  life. 
ST.  married^  and  thereupon  limited  the  ioo/« 
firaunum^  out  of  theZ^i^fi^^M  eftate,  whicbi  for 
the  reaibn  above-mentioned,'  was  deficient  in 
ralue,  but  he  covenanted  in  the  deed,  that^ 
in  cafe  the  value  ihould  be  defective,  it 
ihould  be  made  up  out  of  his  0ebir  eftate« 
He  being  dead,  and  the  eftate  proving  fo  to 
be,  the  widow  brought  her  bill  to  have  the 
deficiency  fupplied  out  of  the  T^ltjb/r0 
eftate  :  and  it  was  held  by  the  I/ord  Keeper 
ana  Mailer  of  the  Rolls,  that  this  defeft  in 
the  execution  (hould  be  fupplied,  tnd  th6 
|)Iaintjflr  relieved. 

And  fo,  if  the  power  be  ailualfy  executed 
0Mfy  as  10  part,  but  intended  by  the 
parties  to    extetid  over    all   that   it  will 

cover  j 


cov^r;  the  court  of  Chancery  will  rcAify 
the  deficicncxt  although  the  covenant  be  not 
exprefa  to  make  it  up  out  of  the  }ands  fub« 
jcft  to  the  power. 

Thus,  where  hor^CiifirJ,  being  byowr   cijffbrd  r. 
riagf  fettlement  tenant  for  life  of  certain  noa*   Burlington, 
nors  and  lands  in  Irelumi,  of  the  annual  value   §  ^^^42^* 
of  looo  /•  per  annum,  or  more»  with  power  to  a  Will.  229, 
make  a  jointure  not  exceeding  that  fun9>  cove- 
Daated>  upon  his  marriage  with  hordBerkJfjf^B 
daughterit  to  fettle  a  jointure  on  her  to  that 
amount  s  and>  purfuant  thereunto*  a  fetde* 
ment  was  made*  and  a  psrHfular  ^f  lan4s% 
being  part  of  the  premifes  within  the  power, 
mentioned  and  Jet  out  fer  the  jmture,  and 
there  was  a  covenant  in  the  fettlement*  that 
they  were  of  the  yearly  value  of  1  oco  /. 
Lord  Cajird  died  :    and  the  lands  fetded 
fell  ihort*  and  were  not  worth  abov«  600 1, 
ferannnm. 

And  the  queftion  wa(^  whether  this  co- 
venant could  be  confidrred  as  an  execution 
of  the  power,  fo  that  the  deficiency  might 
be  made  good  out  of  the  premifes  fubjeft 
thereto  ? 

It  was  contended  for  the  remffnder-nnan 
in  tail*  that*  he  claimed  under  the  marriage* 

M  4  fettle- 
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fettkrnent  as  a  purchafcr,  and  that  Lord 
CHffhrd  had  only  a  power  to  have  charged 
the  eftatc  with  looo/.  per  annum.  That,  if 
he  had  negleAed  to  do  fb,  and  had  died 
without  executing  his  power,  a  court  of 
equity  could  not  do  it  for  him,  and,  thereby, 
raife  a  jointure  of  loco/.  "per  annum  in  the 
eftate,  although  it  bad  been  reafonable  and 
>  juft  for  him  tOt  have  done  it  in  his  life-time. 
The  law  then  would  be  the  fame  if  he  had 
executed  his  power  in  part,  that  could  not 
be  extended  or  carried  further  in  equity.  If 
tenant  in  tail  covenanted  to  make  ajointure, 
although  he  might  have  done  -it  by  a  fine 
or  common  recovery,  yet  a  court  of  equity 
could  not  relieve  or  decrecT  a  jointune.  But, 
Lord  Keeper  ^W^ifa/  decreed  the  jointure 
to  be  made  up  iooo'/«  per  annum  out  of  the 
lands  fubjed  to  the  power  againft  the  ifiue 
in  tail,  although  he  was  not  privy- to  the 
marriage- treaty,  nor  guilty  of  any  fraud. 

Alfordy.Al-        And  this  principle  was  carried*  ftill  fur- 

z  w\ll?23K    ^^^^  ^^  ^^^  ^^^^  ^^  AlfBrdv.  Mfopd/fot^  in 
<;  Dec.  that  cafe,    no    mention  was  made  of-  the 

premifcs  fubjeft  to  the  power  5  and  the  donee 
of  the  power,  at  the  time  of  his  covenant- 
ing to  make  the  jointure,  had  not  the  power 
veiled  in  4iim,  for  it  was  to  commence  af- 
'tf  r  the  death  of  certain  tenants  for  life  with- 
out 


i  Anne. 


(169) 

out   iflue  male;  and  the  covenant,  vrhich^ 
was  held  to  execute  the  power,  was  made  in  ■ 
the  life  of  one  of  thofe  tenants.    But,  al- 
though it  might  be  confidered  as  a  fort  of 
ftrain  in  the  fcnfe  of  terms,  to  fay  a  power 
was  executed  before  its  commencement,  yet 
the  execution  was  allowed  to  be  good  ia 
equity.     The  fafts  of  the  cafe  were  as  fol- 
lows :   A.  fettled  land  on  himfclf  for  life, 
remainder  to  his  wife  for  life,  remainder  to 
his  firft  and  other  fons  in  tail  male,  remain- 
der to  F.  A.  for  life,  remainder  to  his  firft 
and  other  fons,  6fr. ,  remainder  to  £.  A.  in* 
like  manner,  with  power  to  F.  A. ,  after  the 
death  of  G.  A.  and  bis  w//if  without  iflue  male»« 
or  of  any  after- taken  wife  of  G.  A.y   to  fettle 
fo  much  of  the  premifcs  as  did  not  exceed 
100  /.  per  annum  in  jointure  on  a  wife.   F.  //. , 
in  the  life-time  of  G.  A, ,  covenanted,  io 
confideration  of  marriage,  to  fettle  lands  of 
100 /.  per  annum  upon   his   then   intended 
wife  J    and  afterwards   G.  A.   and  his   wife 
died  without  iffue.   Then  F.  A. ,  who  gave 
this  covenant  for  fettling  a  jointure,  died 
wlthouf  iflue,   whereby  the   ^Tcmifts  came 
to  the  remainder-man  E.A.:  and  the  widow 
of  F.  A.   having  brought  her  bill  againft: 
JE.  A.  to  make  good  her  jointure  ;  it  was  de- 
creed by  Sir  John   Trevor,  Mafter  of  the 
Rolls,  on  confidering  many  precedents  (as  is 

(pxprefled 
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ewprtffcd)  chat  the  covenant  to  make  this 
jointure  was  a  good  execution  of  the 
power,  and  that  the  wife  waa  well  intitled 
^  CO  the  100  /.  per  annum^  and  all  arrears  from 
her  hulband's  death. 

And  fo  little  attention  does  a  court  of 
equity  pay  to  the  intcrcft  of  the  owner  or 
remainder-man^  when  put  in  competition 
with  that  of  the  appointee  of  a  power  (b 
circumftanced  i  that,  if  the  donee  of  fuch 
a  power  execute  it  in  equity^  by  mari'lagC'^ 
articles  refering  thereto,  and  therein  referve 
to  himfclf  an  ele£tion  to  fecure  a  join- 
ture, either  under  his  power,  or  other- 
wife,  at  his  difcretion,  any  aft  of  his,  by 
which  he  (hews  a  difpofition  to  make  the 
fettlement  on  the  lands  fubjeft  to  the  power, 
will,  in  equity,  amount  to  an  election  to 
bind  the  owner,  or  remainder-man;  and 
£he  latter  cannot,  in  reipeft  of  fuch  eleftion, 
difcharge  himfclf  from  being  liable  to  the 
execution  of  the  power,  and  put  the  ap- 
pointee, in  the  firil  place,  to  purfue  the 
perfonal  efFe£ls  of  the  donee  under  the 
covenant  or  articles. 

Cotmtefs  of         Thus,  where   Tb$mas  Earl  of  Cwentry^ 
Coventry  v.     being  fcifcd  in  fee  of  feveral  manors,  6?a 

pari  Coven- 

try,  2  Will.  22 2»     S.  C*  Oilb*  Rep.   Eq.  160.    Strange  j^6»    £t 

vid.  argumcQts  at  large  at  the  end  ot  Francis*^  Max.  in  £q. 

fome 
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ibme  in  pofle Ifiaiiy  and  odycn  In  rercrllon 
ocpedanc  upon  lives,  by  wiU,  dated  March 
24)  165K,  devifed  part  thereof  to  his  eldeft 
foti  nomas  for  his  life,  remainder  to  his 
Sxft  and  other  fons  in  tail  male,  remainder 
orer,  (^c. ;  in  which  will  there  was  a  power 
given  to  any  of  the  deviiees  for  life  (when 
ieiied)  by  any  writing  or  writings,  indented, 
under  bis  or  their  hand  and  feal,  or  hands  and 
feals,  to  fettle  any  part  of  the  premifes,  not 
exceeding  ^oo  L  p^  mmum,  upon  any  wife 
which  they  fliould  rcfpeftively  marry,  for 
her  jointure,  fo  as  fuch  wife  brought  a  por^ 
tion  equivalent  to  fuch  jointure.  The  tef* 
dtordiedj  and  the  eldeft  ion  died,  leaving  a 
fofi,  who  dying  under  age,  the  fecond  fon^ 
Giliert^  fucceeded  to  the  eftate.  Gilbert^ 
being  feifed  of  the  eftate  by  virtue  of  the 
will,  upon  a  treaty  of  marriage  with  the 
plaintiff  (his  fecond  wife)  and  Sir  Strenjham 
Mafiers  her  father,  by  articles,  in  confide- 
ration  of  the  intended  marriage,  and  10,000/, 
which  was  a£tually  paid  as  the  marriage- 
portion,  covenanted  that  be  ar  bis  bHrs 
nmldi  aftsr  the  marriage,  at  his  own  cofls 
and  charges,  dicording  to  tbe  power  given  bim 
hj  bisfatber'%  will,  or  otberwisi,  by  good 
conveyances,  convey,  fettle,  limit,  and  ap- 
point, or  cauje  to  be  conveyed^  Jet t led y  limited^ 
or  appointed^  manars,  meffuages,  i^c.  of  50Q/. 

per 
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fer  attfmm  vpon  the  plaintiff  for  her  jointure9 
to  commence  in  pofTeffion  immediately  after 
his  death  if  fhe  furvived. 

« 

Soon  after  the  marriage^  Earl  Gilbirt  went 
down  to  his  country  feat,  delivered  the  ar* 
tides  to  his  ileward  and  his  court-keeper, 
and  dire6ted  them  to  look  over  his  rentals, 
and  to  find  out  a  fit  part  of  the  eftate  to  fettle- 
according  to  his  rentals.    A  part  being  at 
length  fixed  upon,  and  a  particular  thereof 
being  made,  the  earl  ordered  inftrudions  to 
be  drawn  for  counfeL     Thefe  were  after- 
wards   fent    to  counfel,  and>  upon   their 
opinion    being    given,    a    fettlement    waa 
ilrawn  and  ingro0ed,  and  left  with  the  earl's 
fteward  for  execution.    From  various  cir- 
cumftances  the  execution  of  the  deeds  was 
omitted,  zfA  the  earl  fell   fick  and   died. 
And,  on  a  bill  brought  againft  the  remainder^ 
man  in  tail  under  the  original  will,  and  the 
perfonal  reprefentatives  of  Ezr\  Gilierfy  two 
queftions   arofe;    Firft,  Whether  any  afts 
done  by  Earl  Gilbert  would  be  binding,  and 
a  real  lien  upon  the  remainder-man.     Se* 
condly,  if  fo,  whether  he  had  any  right  tq 
be  relieved  againft  the  heir  and  executor  of 
Earl  Gilbert^  touching  his  real  and  perfonal 
cftftte. 

And, 
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And,  upon  the  firft  queftion,  Lord  Macelef^ 
field,  the  Mafter  of  the  Rolls,  Mr.  Baron 
Price,  and  Baron  Gilbert,  were  clearly  of 
opinion,  upon  the  principles  already  nnen- 
tioned,  that  the  articles^  refering  to  the  will, 
would  have  been  alone  fuflicient  to  have 
bound  the  cftate  fubjed  to  the  power,  and 
that  they  operated  as  a  real  charge  and  lien 
upon  the  remainder. 

Upon  the  fecond  queftion  alfo  they  agreed, 
that  the  remainder-man  had  no  right  to  be 
relieved  againft  the  heir  and  executor  of  Earl 
Gilbirt  \  but  they  differed  in  opinion  as  to 
the  operation  of  the  words  of  the  fettle* 
ment ;  for,  upon  that  queftion,  Mr.  Biaron 
Gilbert  obferved,  that  the  covenant  was,  that 
the  ear],  or  his  heirs,  or  executors  ihould 
fetde  lands  in  purfuance  of  the  power,  or 
Qtberwife.  It  had  been  faid  at  the  bar,  that 
the  words,  or  otberwife,  at  the  end  of  the 
covenant,  fhould  be  looked  upon  as  mere 
technical  words  in  the  draught,  and  that 
they  Ihould  have  no  operation  to  charge  the 
real  or  perfonal  eftate  of  the  earU  That, 
in  his  opinion,  was  cramping  the  articles 
too  much :  for,  to  rejeA  any  words  out  of 
wills  or  coaveyances,  it  muft  appear  ex- 
ceeding plain,  that  nothing  could" be  meant 
or  intended  by  them,    Ihis  had  been  a/r- 

cred 
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.^^•ittd  rule  in  all  cxpoTictons^  and  what,  \t 
once  departed  froni»  might  introduce  the 
greateft  inconveniences^  and  by  dqgrcel 
cancel  and  defeat  the  end  of  all  written  agree« 
ment  whatfoever.  His  apprehenfion  was^ 
that  the  words^  "  or  pihiri^^^  were  auxi* 
liary  to  /the  real  lien  upon  the  eflate  by  the 
former  words^  That  he  took  to  be  the  aa-* 
tural  and  general  conftrjidipn  i  as  he  look- 
ed upon  it^  that  the  marriage  was  hadj  and 
the  portion  paid^  in  contemplation  of  the 
power  I  and  if  the  earl  had  not  had  iuch  a 
power^  the  marri^e  hod  nev^er  taken  efi^  I 
and  tbere£brc  ihe  dominion  he  had  orer  the 
eftate  by  virtue  of  the  power,  muft  be 
reckoned  to  be  the  conflderation  of  the  mar* 
riage,  and  the  origin^  foundation  of  this 
jointure;  but  th^  wordhj  "  or Mthervnfe^* 
made  the  obligation  he  was  under  for  pro* 
"viding  for  die  Jady  ftiU  ftronger  than  It  was 
before.  The  power  was  a  Hen  cmly  upon 
the  hetr^  and  he  alone  in  execution  of  the 
power,  could  have  been  obliged  to  make 
good  the  jointure :  but^  as  the  eftate  was 
loaded  with  many  incumbranoe^j  which  muft 
have  been  previoufly  fatisfied  and  difchargt 
ed  before  fuck  jointure  could  take  efieA,  it 
ji^as  but  a  prudenr  provifion,  to  bring  the 
afiecs,  which  were  coii>e  to  the  hands  of  the 
exccutofj  in  aid  of  .tlie^provifion  he  intended 

for 
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for  hkl$dji  and  to  make  the  executor  auii- 
liary,  in  cafe  the  land  proved  defeftivc* 
The  oaly  ground  df  the  ei^>iition  contend- 
ed for,  was,  that»  whenfoever  there  was  a 
debt  charging  a  real  eftate,  the  executor 
ibottld  affift  the  heir  in  paying  it^  bccaufe 
the  alet«  were  the  proper  and  natural  fund 
Am*  fatiafy ing.  fuch  a  debt  -,  fince,  if  the  tef- 
tatorhimfclf  had,  in  his  life-time,  difcharg- 
td  it»  the  afllets  would  have  been  fo  much 
the  lefs  confiderable ;  and  that,  as  mortgages 
ivhich  were  due  to  the  deceafcd,  went  in 
iBcreafe  of  the  perfonal  eftate,  fo  it  feemed^ 
to  be  juft,  that  the  fame  fund  Ihould  be  ap- 
pUed  towards  fatisfying  them  :  and,  there- 
fore  k  was,  that  courts  of  equity  did  every 
dty  fettle  proportions  and  contributions  in 
thefe  cafes  between  heirs  and  executors. 
But,  it  could  not  here  be  p^efumed  that  the 
parties  had  it  in  their  intention  to  fubjcA 
any  thing  but  the  power  $  and,  therefore, 
to  bring  in  the  perfonal  eftate,  would  be 
creating  an  original  power,  that  was  no 
where  taken  notice  of,  nor  did  it  appear  to 
have  been  intended  in  the  whole  negotiation. 
This  he  faid  would  be  fubftituting  a  new 
j)ower  inftead  of  an  old  one. 

# 

Baron  Price  thought  the  words,  orotberwi/et, 
were  not  to  be  laid  any  great  ftrcfs  on,  or 

were 
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Were  of  great  weight j  hcihg  g^erdlfy  inftrte^ 
In  all  covenants  by  cbnVejrrtnteh.  Butj' 
granting  thcrri  the  ftrongeft  irtiport  and  fig- 
nification,  he  thought  they  nad  this  obvi<iui 
and  nitutal  meaning ;''tftat  Earl  Gilherf 
might  be  at  liberty  to  make  i  proVifioii  ft* 
his  lady  out  of  ahother-'fund ;  or  that>  if 
the  eft  ate  to  which  the  power  •  extended 
fhould  prove  fhort  and  dcftftive,  he  fliould- 
be  obliged  to  aflign  another  fund  for  fJp^ 

plying  fuch  deficiency-  '  • 

.      I     .... 

•  w  1    . 

The'-Mafter  of  the  Rolls  agreed  with 
Baron  Price  in  thinking,  that  Earl  Gftiert 
had  his  elcftion  to  make  this  conveyance  g^ 
by  way  of  appointment*  according  fo  the 
power,  or,  to  convey  or  procure  to  be 
conveyed  an  *eftale  in  fee  fimpld  ;  ind  this 
was  his  opinion  notwithftanding  the^objcc- 
tion  that  had  been  rtade,  that  the  word  heirs 
ought'  to  be  rcjefted,  as  inconfiftent  with 
the  provifion,  which  was  to  take  effeft  ini* 
mediately  after  the  death  of  Earl  Gilberfy 
which  it  was  impoflible  it  fliould  do  (faid 
they  who  made  the  objedlion)  in  cafe  fuch 
provifion  was  to  be  made  after  his  death  by 
his  heir.  Yet  i&^r^  were  words,  whereby  he 
had:  a  liberty  to  execute  thofe  articles,  by 
appointing  the  ufe  purfuant  to  the  power, 
or,    by    conveying  lands*  In   fee    fimple  > 

(though 
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(chough  he  did  not  tl^ink  the  earl  would 
deliberate  long  upon  that  point,  ^hetlier 
he  Ihould  charge  lands  which  were  already 
fettled  upon  the  remainder  man,  or  thofc 
which  he  had  abfolutely  in  his  power)  but 
that  which  (hewed  he  was  to  have  an  eleftion 
were  the  words,  or  procure  to  be  conveyed^ 
which  muljt  neceflarily  have  relation  to  lands 
in  fee  fimple  only,  becaufc  the  power  of  ap- 
pointment under  the  will,  being  perfonal 
to  the  earl  himfclf,  he  could  not  transfer  it 
to,  or  procure  it  to  be  executed  by,  another. 
Taking  this  expofition  then  to  be  right, 
there  was  no  reafon  that,  becaufe  Earl  Gilbert 
thought  fit  to  contraft  for  lands  which  were 
in  his  power,  and  alfo  for  lands  which  were 
not  in  his  power,  the  party  with  whom  the 
contraft  was  made  fhould  thereby  be  pre- 
judiced as  to  the  lands  which  were  in  Earl 
Gilbert's  power  :  and  the  queftion  coming  to 
be  whether,  within  the  view  and  intention 
of  the  parties,  thefe  articles  ought  to  be 
confidered  as  a  charge  upon  the  lands, 
which  he  might  charge  in  the  power  in 
the  will  ?  he  muft  be  of  opinion,  that  they 
were  a  charge  upon  that  eftarc,  and  that  the 
alternative  was  but  auxiliary,  and  put  in  as 
a  pofition,  in  cafe  of  a  default  in  the  lands 
comprifcd  in  the  power :  and,  therefore, 
that  the  prcfent  lord  could  not  deliver  him- 

N  fclf- 
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fclf  from  the  execution  of  that  power  which 
it  was  certainly  within  the  intention  of  Earl 
Gilbert  to  have  executed,  and  which  was  as 
clearly  within  the  intention  of  Sir  Strefijham 
Mafters  to  ftipulatc  for. 

And  as  to  this  point  the  Lord  Chancellor 
agreed  with  the  Mafter  of  the  Rolls  in  opi- 
nion, faying,  that  it  would  be  a  mod  ex- 
traordinary expolition  of  the  articles,  and 
what  muft  tend  intirely  to  defeat  the  in- 
tention of  the  lady  and  her  friends,  that  be- 
caufe  his  lordfhip  had  a  liberty  to  fettle 
other  lands,  (if  any  he  then  had  or  fhould 
purchafe  afterwards)  therefore  (he  fhould 
lofe  her  lien  upon  the  cftate  which  was  firft 
bound  and  con  traded  for,  when  he  had 
made  no  other  fcttlement ;  that  the  principal 
covenant  fhould  be  triped  up  and  defeated 
by  that  which  was  only  auxiliary. 

It  is  obfervable  upon  the  foregoing  cafes, 
that  they  fall  nearly  within  the  principle 
laid  down  in  the  fourth  refolution  in  Clerks 
cafe ;  for,  in  all  thefe  cafes,  the  donee  was 
clearly  invefted  with  the  power,  and  able  to 
have  executed  it  properly,  and  indifputably 
intended  to  execute  it  in  favor  of  the  ap- 
pointee: and  the  inftrunnent  which  the 
court  conftrued,  as  cfFefting  that  intent, 
2  was 
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was  of  the  fame  fpecies  as  that  required  by 
the  power :  namely^  a  deed.  Then  the 
court  went  no  farther  then  it  ordinarily  does ; 
it  held  that  the  coniideration  being  paid  for 
the  covenant^  gave  the  covenant  the  eiFe6t 
of  an  actual  conveyance  ;  fo  that  the  court 
only  put  a  conftrudtion  on  the  intent  of  the 
covenantor,  and  not  on  the  power,  or  the 
inftrument  of  execution,  as  with  relation  to 
the  power;  for  that  inftrument  anfwered  in 
form  the  defcription  of  the  power. 

But,  in  the  two  following  cafes,  we  (hall 
fee  the  court  went  ftill  farther  in  favor  of  a 
wife ;  for,  they  not  only  held  that  a  power 
was  well  executed  by  one  fpecies  of  inftru- 
ment, when  it  was  exprejsly  required  to  have 
been  executed  by  another  fpecies  of  inftru- 
ment; but  alfo  that  where  the  party  appoint- 
ing by  virtue  of  the  power  was,  at  the  time 
of  executing  the  inftrument  decided  to  be  a 
good  execution  of  the  power,  unable  to  do 
any  legal  aft  by  reafon  of  infancy. 

Thus,  where  the  hlift)and,  by  virtue  of  a  Toilet  v. 
fcttlement  made  upon  him  by  an  anccftor,   Tolk-r. 
was   tenant  for  life,  with  remainder  to  his   ^i^^,^  j^^L* 
firft,   &c.  fon  in  tail  male,   with  a  power  to 
the  huft>and  to  make  a  jointure  to  his  wife, 
*«  by  deed,"  under  his  hand  and  feal.     The 

N  2  hufband,  / 
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hufband,  having  a  wife  for  whom  he  had 
made  no  provifion  and  being  in  the  IJle  of 
Man,  by  his  lad  will>  under  his  hand  a'nd 
feal^  devifed  part  of  his  lands  within  his 
power  to  his  wife  for  her  life.  It  was  ob- 
jeded,  that  this  conveyance^  being  iy  a  will, 
was  not  warranted  by  the  power,  which  di- 
rected that  it  Ihould  be  iy  deed-,  and  a  will 
was  a  voluntary  conveyance,  and,  therefore, 
not  to  be  aided  in  a  court  of  equity.  Sed 
per  curiam  this  was  a  provifion  for  a  wife 
who  bad  none  before,  and  within  the  fame 
reafon  as  a  provifion  for  a  child  not  before 
provided  for. 

And,  in  the  preceding  cafe,  the  legal  eflate 
being  in  truftecs,  they  were  decreed  to  con- 
vey an  eftate  for  life  to  the  widow,  in  the 
lands  devifed  by  her  hufband's  will. 

Hollingfhcad  Again,  where  Af.  devifed  lands  to  the  ufe 
V.  Hollmg-  ^f  himfelf  in  tail  with  remainders  over  \  with 
cited  2  Will,  a  power  to  the  feveral  tenants  for  life,  when 
229.  4  June   jj^  poflcffion,  to  make  a  jointure,  foas  fuch 

jointure  did  not  exceed  a  moiety  of  the 
eftate;  during  the  infancy  of  one  of  the 
tenants  in  tail,  there  was  a  treaty  for  his 
marriage;  which  being  agreed  upon,  his 
mother  and  he  (the  infant)  covenanted  with 
the  wife's  relations,  that  within  fix  months 

after 
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afcer  he  came  of  age,  he  fhould  fetcley^  much 
of  the  land  as  fliould  amount  to  loo/.  per 
annum  upon  his  then  intended  wife  for  her 
life.  The  marriage  took  effeft,  and  they 
had  ilTue  a  daughter  -,  and  the  hufband  dying 
afterwards  without  making  the  jointure,  the 
widow  brought  her  bill  againft  the  remainder 
man  to  compel  him  to  make  good  the  fame ; 
and  it  was  objected.  Firft,  that  tjiis  cove- 
nant was  made  by  an  infant  who  could  not 
covenant.  Secondly,  that  no  knd  in  far- 
ticular  was  covenanted  to  be  fettled,  but 
only  fo  much  as  Ihould  amount  to  loo  /.  fer 
annum.  But  it  was  decreed  by  the  Lord 
Keeper,  that  this  covenant  was,  in  equity, 
a  good  execution  of  the  power. 

And  fuch  a  covenant,  relating  to  lands 
fubje<ft  to  a  power,  made  in  confideration 
of  marriage,  will  operate,  in  equity,  as  a 
good  revocation  of  a  will  previoujly  made  in 
execution  of  the  power,  although  in  favor 
of  a  child. 

Thus,  whefc  copyhold  tenements  were  fur-    Cotter  v. 
rendered  by  hufband  and  wife,  to  the  ufeof  the   ^^^'jj 
wife  for  life,  and  afterwards  to  fuch  ufcs  as  flie,    (623  ) 
by  any  writing,  or  by  her  laft  will  acteftcd  by 
three  witnefles,  (hould  appoint.   She  accord- 
ingly, by  a  wricing  purporting  to  be  her  laft 

N  3  will, 
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will,  and  fignedby  her  in  the  prefcnce  of  three 
witneflcs,  gave,  devifed,  limited,  and  ap- 
pointed the  premifes  to  her  daughter  in  tail, 
remainder  to  her  brother  in  fee.  After- 
wards fhe,  her  hufband  being  dead,  did, 
upon  a  marriage  agreed  to  be  had  between 
her  and  the  plaintiff  in  the  fuit,  by  deed  or 
writing  attefted  only  by  two  witncffes,  cove- 
nant  to  furrender  the  premifes  to  the  ufe  of 
her  intended  hufband  and  herfclf,  and  the 
heirs  of  her  huftand  ;  who  covenanted  to 
fettle  an  annuity  of  30  /.  per  ann.  on  his  in- 
tended wife  for  her  life.  The  marriage  took 
cffcft,  and  Ihe  died  within  the  year.  And, 
upon  a  bill  filed  by  the  hufband,  to  compel 
the  daughter  to  perform  the  covenant  of  her 
mother ;  it  was  objeftcd,  firft,  that  the  deed 
or  writing  of  the  wife*s  attefted  by  three 
witncflTcs,  was  a  good  fettlement  on  the 
daughter,  and  an  effectual  execution  of  the 
power,  which  could  not  afterwards  be  al- 
tered J  for,  that  it  would  not  operate  as 
a  will,  but  by  way  of  writing  declaring 
the  ufe  of  the  copyhyhold,  bccaufc  a  feme 
covert  could  not  make  a  will.  Secondlv. 
it  was  objcfted,  that,  fiippofing  this  to  be 
a  writing  in  nature  of  a  will,  yet  the  agree- 
ment made  bv  the  wife  on  the  fecond  mar- 

m 

riage,  being  but  a  covenant,  could  not 
amount  to  a  revocation  of  a  will.  SeJ per 
(uriam,  though  a  covenant  or  articles  do  not, 

ac 
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at  law,  revoke  a  will,  yet,  if  entered  into  • 
for  a  valuable  conflderation,  amounting  in 
that  court  to  a  conveyance,  they  nnuft  confc- 
quently  be  an  equitable  revocation  of  a  will, 
or  of  any  writing  in  nature  thereof.  And  it 
was  plain,  in  the  prefent  cafe,  that  the  writ- 
ing was  intended  as  a  willy  and  not  to  divert: 
L.  of  her  eftate  during  her  iife,  as  it  muft 
have  done  had  it  been  an  appointment  of  an 
ufc  to  take  efFeft  in  prefent. 

And  as  a  covenant  is  a  good  execution 

of  an  appointment  by  virtue  of  a  power  in    Sarth  v. 

favor  of  a  wife  whofe  claim  is  founded  upon    cTib/R^p. 

a  valuable  conflderation  ;  fo  it  will  likewife    Eq.  x66. 

be,  if  made  in  favor  of  children  who  claim 

upon  a  good  conflderation :    thus  where  B. 

fetded  lands  to  the  ufe  of  himfelf  for  life, 

and  then  as  to  part  to  his  wife  for  her  life, 

for  her  jointure,  remainder  to  the  ifliie  male 

of  his  own  body   with  feveral  remainders 

over;    with  a  provifoy    that,    if  he  Ihould 

have  any    younger  children,   it  fliould  be 

lawful  for  him,  by  deed  or  will,  executed 

in  the  prefence  of  two  or  more  witnefles, 

to  limit  and  appoint  any  of  the  faid  lands, 

except  thofc  in  jointure,   to    fuch    pcrfon, 

and  for  fuch  eftatcs  as  he  fhould  think  fit, 

for  railing  500  /.  a  piece  for  fuch  younger 

children,  to  be  paid  at  fuch  times  and  in 

N  4  fuch 
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fuch  manner,  as  he,  by  fuch  deed  or  will, 
ihould  declare ;  and,  covenanted  to  do  fo 
accordingly.  B.  died,  leaving  fcveral  young- 
er children,  but  did  not  make  any  appoint- 
ment. And,  on  the  queftion,  whether  this 
covenant,  contained  in  the  deed  that  raifed 
the  power,  was  a  good  execution  of  the  ap- 
pointment in  purfuance  of  the  power  ?  Lord 
Sommers  held  that  it  was,  and  deemed  it  a 
charge  upon  the  land  which  bound  the 
iflfue  in  tail :  and  his  lordfhip  ordered  the 
500/.  a-picce  to  be  raifed  for  the  younger 
children  immediately. 

But  it  feems  neceflary  that  fuch  covenant 
(hould  be  united  with  the  deed  railing  the 
power,  or  have  reference  to,  or  recite  the 
power,  or  mention  the  hereditaments  fubjeft 
thereto  i  for,  otherwife,  it  would  fail ;  as,  in 
fuch  cafe,  a  general  covenant  cannot  be  con- 
fidered  as  an  execution  of  the  power,  or 
take  cffcft  as  a  lien  attaching  upon  the  eftate 
fubjeft  thereto :  and  fomething  like  this 
feems  to  have  been  meant  in  the  paflagc  in 
ViJ.  inf,         the  report  of  Elliott  v.  Hele^    i  Vern.  406, 

where  the  chancellor  fays,  in  his  judgment 
on  that  cafe,  "  that  the  power,  being  2i  ge- 
neral power  to  make  a  jointure,  and  notjaid 
of  v>hat  lands  in  particular^  was  not  fuch  a 
lien  upon  the  lands  as  fliould  affewl  a  purchafcr, 

though 
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though  the  power  had  been  afterwardi  exe^ 
cuted:  much  lefs  when  it  was  not  executed 
at  all ;  for  J  as  a  man  by  fuch  general  power 
might  make  a  jointure  of  500/.  per  annum, 
fo  he  might  make  a  jointure  of  50/.  or  5  /. 
fer  annum  ;  and  that  there  was  a  difference 
between  a  defeftivc  execution  of  a  power, 
and  a  power  not  executed  at  all/' 

It  appears  by  the  report  of  that  cafe>  as  2  Ch.  Ca. 
ftatcd,  that  the  inftrument  that  created  the  s^'r  ^r 
power  gave  the  donee  thereof  divers  ma- 
nors, with  a  power  to  fettle  a  jointure  on 
certain  premifes  therein  particularly  Ipeci- 
fied,  which,  de  failo,  confifted  only  of  a 
manflon-houfe  and  lands  of  the  value  of 
about  50/.  per  annum,  the  other  premifes 
contained  in  the  will  being  prcvioufly  fub- 
jcfted  to  an  intail  j  the  objcftion  therefore, 
as  put  in  the  mouth  of  the  chancellor,  could 
not  apply  to  this  cafe ;  becaufe  the  power 
here  was  not  a  general  power,  but  a  parti* 
cular  one,  and,  confcquently,  a  lien  upon 
the  lands  if  duely  executed.  Befides,  fup- 
pofe  the  power  had  been  a  general  power, 
it  would  then  have  refted  on  the  difcretion 
of  the  donee  thereof,  to  appoint  the  whole 
or  any  part  of  the  premifes  fubjefted  thereto 
in  jointure  ;  for,  in  fuch  cafe,  although  the 
power  may  be  faid  to  be  general  as  to  all 

the 
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the  lands  contained  in  the  fettlement  which 
raifes  it,  yet,  it  i^  particular  as  to  the  pre- 
mifes  upon  which  it  is  to  operate  s  and,  not 
being  reftraincd,  of  courfe  includes  the 
whole  of  them  :  and  therefore  the  appointee 
under  the  power  has  nothing  to  do  but  to 
ihew  that  it  has  been  legally  executed  as  to 
the  whole,  or  a  part,  and  then  her  title  will 
be  paramount  to  any  purchafc  with  notice 
made  from  the  donee,  be  it  for  a  valuable 
confideration  or  otherwife,  if  not  carried 
into  effeft  by  an  aflurance  that  dcftroys  the 
power  I  for,  it  will  be  a  title,  not  by  the 
donee  of  the  power,  but  by  the  creator 
of  it,  and  will  take  efFeft  out  of  the  inftni- 
mcnt  creating  it.  But  it  feems  perfcdly 
confonant  to  equity,  that  a  covenant  to 
make  a  jointure  without  fpecifying  of  what 
amount,  being  infertcd  in,  or  refering  to  any 
deed,  or  mentioning  any  prcmifcs,  from 
which  an  inference  or  prefumption  may  be 
made  of  the  extent  of  the  jointure,  or  of 
the  objeft  on  which  the  jointure  is  to  attach^ 
cannot  be  confidered  even  as  a  defcsStive 
execution  of  a  power;  for,  there  is,  in  fuch 
cafe,  no  ground  from  which  a  conclufion 
can  be  drawn,  that  the  perfon,  making  fuch 
general  covenant,  had  the  power  in  his  con- 
templation, unlefs  it  be,  that  this  (hould 
be  an  execution,  becaufc  the  perfon  who  co- 
venanted 
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venanted  might,  by  proper  means,  have 
executed  this  power,  which  would  be  car- 
rying the  doArine  of  prefumption  further  than 
any  cafe  that  I  have  met  with  has  yet  done, 
and  which,  in  the  cafe  of  Ellion  v.  HeUy  the 
court  rcfufed  to  do.  The  chancellor's  ob-- 
fcrvations  therefore  in  Elliott  v.  Ikle^  feem 
to  me  to  have  been  miftaken  by  the  report- 
er by  being  applied  to  the  power,  inftead 
of  the  covenant. 

As  a  court  of  equity  will  difpenfe  with 
the  form  of  the  inftrument  by  which  an 
appointment,  in  purfuancc  of  a  power,  is 
made  j  fo,  likewifc,  it  will  Jupply  any  defi- 
ciency in  the  circumftances  required  to  at- 
tend the  execution  of  fuch  power,  when  it 
is  executed  for  a  valuable  conftderation. 

Thus,  in  the  before-mentioned  cafe  of  supraiSi. 
Cotter  V.  Layer^  although  ic  was  objefted, 
that  there  were  but  two  witnefles  to  the  laft 
deed  of  appointment,  whereas  three  were 
required  by  the  power,  and  that,  therefore^ 
the  deed  was  void  as  not  purfuant  to  the 
power :  yet  the  court  faid,  that  the  articles, 
being  for  a  valuable  confideration  ;  namely, 
that  of  marriage,  were  good  though  not  in 
firiltne/s  purfuant  to  the  powers    for  the 
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courts,  in  fuch  cafe,  would  fiipply  the  wvit 
of  circumftances. 

So,  where  M. ,  having  a  power  of  dif- 
pofing  of  4000  /.  by  deed  or  will,  executed  in 
the  prefence  of  three  witneflcs,  to  any  perfon 
(he   (hould  appoint  :   ihe,  being  about  to 
marry,  by  articles  executed  in  the  prefence 
of  Hvo  witneffes  only^  appointed  2000/.  part 
of  the  4000  /.  to  be  for  the  ufe  and  benefit 
of  her  intended  hufband  during  the  coverture  i 
aiid,  after  her  death,  to  her  fon.     The  mar- 
riage took  cfFcft,  and  upon  a  difpute  be- 
tween the  remainder-man  and  the  hufband, 
the  qucltion  was,  whether  thefe  articles,  en- 
tered into   upon  the  marriage,   amounted 
to  an  appointment  within  the  power  ?   Lord 
Hardwicke  was  of  opinion   that  they  did  5 
for  that,    notwithltanding   it  was    infifted 
that    it    was     a     defective    appointment, 
bccaufc    there    were   only   two  witnefles; 
yet    this    court    could    fupply    that    de- 
fc6t,  when  it  was  executed  for  a  valuable 
confideration  :  much  more  when  it  was  an 
execution  of  a  truft  only,  as  was  the  cafe 
here :   and,  although  the  appointment  was 
inaccurately  exprefled,  and   in  an  informal 
manner,  it  would  amount  to  a  grant  of  the 
2000/.  to  the  hufband. 

And 
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And  equity  will  fupply  a  defe6b  by  reafon 
of  a  variance  from  the  circumftances  re- 
quired by  a  power,  as  well  when  the  power 
is  executed  for  z  goody  as  when  it  is  executed 
for  a  valuable  conQderation.  I 

Thus,  where  J.  S. ,  having  four  children,   Thwaitcs  r. 

viz.  two  fons   and   two  daughters,  fettled   ^^^'^^J^^ 

his  eftate  on  truftees,   to  the  ufe   of  himfclf  i  Atk.  568, 

for  life,  remainder  to  his  wife  for  life,  and,  p^jl/^^ 

after  their  deceafe,    to  the  ufe  and  ufes  of  parker,  citrd 

fuch  child  or  children,  and  in  fuch  /hares   St'^ng*  604, 

.  ct  iQira* 

zjnA  proportions  J  as  he  fhould  appoint  by  any 
writing  to  be  by  him  figncd  in  the  prcfcncc 
oUwo  witneffcsj  and,  in  default  of  fuch  ap- 
pointijient,  to  his  eldeft  fon  in  tail.  He, 
by  his  will  figned  by  him,  and  attefled  by 
fcvcral  witneflcs,  dcvifed  a  rent-cbarge  out 
of  thofe  lands  to  his  youngeft  fon  for  life, 
and  to  the  firft  fons  of  his  body  fucceflively 
in  tail ;  and,  further  willed  that,  in  cafe  his 
faid  fon  died  without  ifllie  male  fo  as  the 
cRate  fhould  come  to  his  eldeft  fon,  then 
that  he  /hould  pay  5C0/.  a-picce  to  his 
daughters.  The  fon  died  without  iffue. 
The  bill  was  filed  by  the  daughters  againft 
the  eldeft  fon,  to  have*  their  five  hundred 
pounds  a-piece  according  to  the  will.  He, 
by  way  of  plea,  fct  forth  the  deed  of  fettle- 
mcnt  and  power  prout-,.  and  infiftcd  that 
the  power  was  not  well  purfucd  nor  exe- 
I  cuted 
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cutcd  by  the  will  -,  bccaufe,  although  the 
teftator  might  haire  diftributed  the  land 
among  his  children,  in  what  proportions  he 
thought  fit,  yet,  he  had  not  power  to  grant 
or  devife  a  rent-cbargey  or  fums  of  mcnej^y  as 
he  had  taken  upon  him  to  do.  But  the 
court  difallowed  the  plea,  and  ordered  him 
to  anfwer  over. 

Roberts  V.  So,  where  A.  upon  his  marriage,  cove- 

cL  Abr.    *   nanted,   that  his  eftatc  fhould  be  chargeable 
66S.  19.  with  1 000  /.  for  the  benefit  of  younger  child- 

ren :  and  his  wife,  having  an  eftate  of  her 
own^  (be  and  her  hufband,  after  marriage, 
levied  a  fine  of  it,  and  the  ufes  declared  were, 
that  A.  and  his  wife  fhould  have  a  power 
by  any  deed  or  writing  under  their  h&nds 
and  feals,  or  the  furvivor  of  them,  by  his  or 
her  lad  will,  to  appoint  and  divide  the  eftate 
among  their  younger  children  in  fuch  pro- 
portions as  they  or  the  furvivor  fhould 
think  proper.  A.  furvived,  and  by  his  will 
gave  his  daughter  (who  was  the  only  young- 
er child)  3000/.  which  he  declared  fhould 
be  in  lieu  and  in  full  fatisfaftion  of  the 
1000/. ,  covenanted  to  be  raifed  out  of  his 
own  eftate,  and  he  charged  the  ?ooo/.  on 
his  wife's  eftate,  intending  thereby  to  exe- 
cute his  power.  And  one  point  made  was, 
whether  this  was  a  good  execution  of  the 

power  ? 
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power  ?  And  it  was  urged,  that  this  was  a 
naked  power,  and  ought  to  be  executed  in 
the  very  terms  of  it ;  and  it  was  compared 
to  a  condition,  which  muft  be  ftridly  per- 
formed i  but  refolved  per  Lord  Hardwich, 
that  the  power  was  in  Jubfiance  well  execut* 
ed.  It  was  true  the  dircA  terms  of  the  power 
vnere  not  purfued,  but  the  intent  and  dejign 
of  it  was  :  it  was  admitted  that  the  father 
might  have  appointed  fart  of  the  efiate  to 
be  fold,  and  the  money  raifed  by  fuch  falc. 
And  what  was  done  was  exaflly  the  fame 
thing.  The  court  might  order  a  fale.  It 
was  the  fame  to  the  heir  or  remainder-man 
V3hHh  way  the  child  was  to  be  provided 
for;  only,  that  giving  a  portion  of  the 
ejiate  it/elf  might  be  the  means  to  tear  it 
to  pieces,  whereas  now  the  eftate  would  be 
kept  intire  i  and,  it  was  better  for  the  daugh* 
ter  that  ihe  (hould  have  a  fum  of  money  than 
a  fmall  eftate  s  and,  though  the  will  might 
not  enure  as  a  good  execution  of  the  power 
in  ftridnefs,  yet,  within  the  meaning  and 
defign  of  it,  it  was  a  good  charge  for  the 
young  lady's  benefit. 

And,    in   favor  of  children,  a  court    of  Prince  v. 
equity  will  not  only  aid  an  appointment  un-    ^^^^^'  *"' 
der  a  power  defdUvcly  execut-ed^   but  alfo  a 
power  defcftivc  in  itfclf :  as  a  leafe  made  un- 
der 
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der  a  covenant,  to  Hand  feifed  id  confideN 
ation  of  natural  affection. 

And,  if  a  power  be  firft  executed  defU'^ 
tvoely  as  to  part  only  of  the  intereft 
which  the  appointer  has,  by  virtue  thereof, 
a  dominion  over,  and  then  he  executes  it 
defeSlively  as  to  the  whole,  a  court  of  equity 
will,  in  favor  of  a  purchafor  for  a  valuaiU 
confideration,  rejeft  the  firft  appointment, 
and  fupply  any  defc£t  in  the  laft,  the  inttn- 
tion  being  evident. 

Henreyv.  Thus,   where  Edward  Heroey  the  father, 

ilVif^rf^t      ^y  ^  fettlement  made  on  his  marriage  with 

his  firft  wife,  (the  mother  of  the  defendant 
Michael  Hervey  the  fon,^  was  tenant  for  life 
of  the  family  eftate,  which  was  very  large, 
with  a  power  to  make  a  jointure  on  a  fe- 
cond  wife  of  600/.  per  annumy  remainder  in 
tail  to  his  firft  and  other  fons.  It  was  a- 
greed,  on  the  marriage  of  Micbaely  that  a 
recovery  Jhould  befuffered  to  bar  the  ufes  of  the 
former.  Jeitlementy  and  that,  in  confideration 
of  5000/.,  part  of  the  portion  paid  to  the 
father,  MUbael  (hould  be  immediately  put 
into  pofl!efljon  of  part  of  the  eftate  -,  and  as 
to  the  reft,  it  was  to  be  fettled  on  the  fa- 
ther for  life,  with  power  for  him  to  make  a 
Jointure  of  fuch  of  the  lands  as  he  thought 

proper, 


I  Atk.  561. 
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proper,  not  exceeding  600  L  per  annum,  re- 
mainder to  the  fon  in  tail,  remainder  overj 
which  fettlemenc  was  made  accordiilgly. 

Edward  the  father,  before  his  marriage 
with  the  plaintiff  who  was  his  fecond  wife^ 
by  a  deed,  dated  the  fifth  of  May,  ^725, 
conveyed  all  the  prcmifes  in  the  fettlemenc 
contained,  limited  to  him  for  life,  of  the 
yearly  ralue  of  900  /.,  to  iruftees,  in  truft, 
in  the  firfl:  place,  to  pay  200  /.  clear,  as  pin- 
money,  to  the  intended  wife  during  covcr- 
eure,  and,  upon  further  truft,  if  fhe  furvived 
her  hufband,  to  pay  300  /.  per  annum  rent- 
charge  to  his  wife  for  her  jointure,  and  to 
permit  the  defendant  Michael  to  take  the 
profits  of  the  eftate,  provided  he  did  not  in- 
terrupt her  in  the  receipt  of  the  300  /.  per 
annum,  which  was  declared  to  be  in  bar  of 
dower  of  the  wife,  or  of  any  jointure  on  any 
other  land*  The  marriage  took  cffeft. 
Then  Edward,  by  a  fecond  deed,  gave  his 
wife  another  300  /.  per  annum  clear,  as  a  fur- 
ther provifion  by  way  of  jointure:  And  after- 
wards he,  by  a  deed  of  the  i^xhjan.  175 1,  as 
a  further  provifion  for  the  wife  and  in  exe- 
cution of  the  power,  conveyed  all  the  fame 
premifes  to  the  truftees  in  the  former  deed, 
to   ralfe,    during  the    joint    lives    of   the 

hu/band'  and  wife,  the  furcher  fum  of  100  /. 

O  per 


per  annum  for  pin*moneyi  and  the  nctt  fum  of 
600  /•  fer  annum  as  a  provifion  for  her  ia 
cafe  (he  furvived  her  hufliandj  in  bar  of  all 
other  provifions  before  made  %  and  in  this 
fcctlement  was    the    following  dedafatory 
claufe^  viz.  it  was  thereby   declared    and 
agreed,  by  and  between  all  the  parties  to 
thefe  prefents,  that  it  was  the  intention  of 
that  deed,  and  of  the  preceding  ones,  to  fe« 
cure  a  jointure  to  his  then  wife,  not  exceed^ 
ing  600  /•  per  annum.    N9  recwery  was  ever 
Juffered  in  purfuance  ef  the  agreement  en  the 
fon'j  marriage.     Edward  Hervey  died,  his 
wife  furviving ;  and  (be  filed  a  bill  againft 
Michael^  and  the  truftees  under  the  feveral 
deeds,  to   have  the  benefit  of  thofc  provi- 
fions,  all,  or  fome  of  theno^     This  canfe 
was    twice  heard  before  Lord  Hardwicke* 
On  the  firft  hearing  his  lordfhip  faid,  the 
firft  thing  to   be  confidered  was  the  con* 
ftriftion  of  the  power  under  the  deed  be- 
tween Edward  and  Michael  Hervey.    It  wat 
very  plain,  that  this  was  a  power  in  £i« 
ward  Hervey  to  fettle  a  jointure  upon  any 
after  wife,  toties  quo  ties,  upon   any  fubfe-r 
quent   marriage  1  it  was  likewife  a  power /« 
/etlle  and  aj/ure,   that  was,  to  eonv^  a  legai 
eftate :   but  then   it  was  limited  in  point  of 
value,   for  he  could  only /eitle /o  much  u 
would  amount   to  6qo/,  a-year>  and  that 

only 
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OTdj  during  the  natural  life  of  fuch  wife. 
It  was  very  certain  that  Edward  could  not^ 
in  point  of  law,  by  virtue  of  this  power, 
fettle  an  annuity  clear  of  taxes  upon  any  af- 
ter marriage  by  way  of  provifion  for  the 
wife.    To  confider  then   in  what  manner 
Edward  had  executed  this  power.     By  the 
firft  deed,  he  had  conveyed  all  the  lands 
which  were  fubjedt  to  the  power  to  truftees, 
fiof  to  the  intended  wife,  for  raifing  a  clear 
300/.  per  annum.    By  the  fccond  deed,  they 
were  to  raifc  300  /.  fer  amum  more  clear  of 
taxes,  &^.  and  by  the  third  deed  he  had  re- 
cited, that  he  intended  only  to  fecure  to  her 
600  /.  per  annum,  and  no  more  by  all  thofe 
deeds.     Then,  upon  this  (late,  it  appeared 
to  his  lordfliip,  that  the  execution  of  the 
power  was  abfolutely  void  in  law  and  equity^ 
For  the  power  was  to  fettle  lands  for  a  join^ 
t\ire  or  provifion,  not  exceeding  600 /•  fer 
annum,  and  he  had  fettled  900/.  per  annum. 
The  words  jointure  or  provifion  were  fyno- 
nymous  terms ;   but  this  was  a  conveyance  to 
trufteeSf  which  was,  in  point  of  law,  nojoin^ 
fnre ;   for,  10  have  made  it  fo,  it  ought  to 
have  been  made  to  the  wife  herfelf.     Edward 
Ukewife  bad  conveyed  a  clear  eftate  of  600  k 
per  annum,  which  was  alfo  contrary  to  the 
power.  Then,  as  the  execution  of  the  power 
was  und.niaily  void  in  law,  his  lordlhip  con- 

O  z  fidered 
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fidered  how  it  would  ftand  in  equity,  and  he 
faid  it  would  be  void  there  too ;  but,  when 
he  faid  void  there,  be  did  not  not  mean  that 
that  court  would  not  go  as  far  as  poffible,  to 
Jupply  a  defeSl  in  the  execution  ofjuch  a  fowtr. 

In  the  cafe  then  under  confideratlon,  nei- 
ther of  the  parties  could  poflibly  have  what 
was  originally  intended  them  by  the  power; 
becaufc,  in  refpcft  o( Michael  the  defendant, 

it  was  contrary  to  what  was  ftipulated  be- 
tween him  and  his  father ;  for,  here,  it  was  a 
clear  rent  charge  ifluing  out  of  his  eftate,  in- 
ftead  of  being  JubjeSt  to  taxes,  fffr.  j  and,  in 
refpefl:  to  the  plaintiff,  the  widow,  there 
*was  not  what  was  ftipulated  for  her,  bccaufe 
the  power  would  not  extend  to  give  a  clear 
rent  charge. 

It  had  been  rightly  obferved  by  the  bar, 
that  a  court  of  equity  would  fupply  a  defeft- 
ive  execution  of  powers,  as  well  in  the  cafe 
of  younger  children,  and  a  provifion  for  a 
wife,  as  in  favor  of  purchafers  or  creditors. 
But,  the  counfel  for  the  defendant  Michael 
had  infifted,  that  this  relief  was  applicable 
only  to  a  wife  unprovided  for ,  and  that  here 
the  wife  was  provided  for  by  the  fettlement 
previous  to  the  marriage.  But,  as  the  whole 
which   had  been  done   in  this  cafe  was  ii- 

relfh 
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reSlly  contrary  to  the  power,  flie  muft  be 
looked  upon  as  a  wife  unprovided  for. 

The  cafes  of  Smith  and  JJhton,  i  Ch.  Ca.  Infra. 
163,  and  Toilet  v.  Toilet,  2  fTtll.  489.  fuf-  ^'"P*"*  *79- 
ficicntly  proved,  that,  where  powers  were  de- 
fc&ively  executed,  this  court  would  fupply 
them  notwithftanding.  Upon  thefe  autho-  * 
ritics,  and  many  more  which  might  have 
been  mentioned,  there  could  be  no  doubt 
but  that,  if  a  tenant  for  life,  who  had  fuch 
power,  did,  after  marriage,  execute  it,  though 
defeSlivelyy  yet  it  fliould  be  fupplied.  His 
lordfhip  was  of  opinion  in  this  cafe,  that  the 
wife  could  not  have  what  was  ftipulated  for 
hw,  previous  to  her  marriage,  carried  into 
execution  i  for,  if  he  fhould  fo  decree,  ic 
would  be  breaking  in  upon  the  agreement 
under  the  deed  between  Edward  and  Mi^ 
cbael.  Then,  taking  it  upon  this  footing, 
Ihc  muft  be  conjidered  as  a  wife  unprooided 
fori  and,  if  fo,  (he  was  clearly  intitlcd  to  the 
relief  of  the  court.  This  cafe  in  fome  rc- 
fpccls  differed  from  any  other  that  had  been 
cited,  viz.  Bath  and  Montague,  &c.  be- 
Caufe  in  them  there  was  zprovijion,  but  a 
dcfcdive  one. 

Thus,  it  fell  pretty  much  within  the  rules 
of  a  wife  or  child  unprovided  for  by  defeft- 

O  2  ivc 
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ive  provifions  under  wills,  and,  to  this  par- 
Weeks  v.       pofc,  thc  cafc  of  fFeeks  v.  Urft,  decreed  by 

Lord  Cawfer^  1717  was  applicable. 

One  reafon  that  weighed  with  his  lordfhip, 
in  the  decree  he  was  about  to  make^  was, 
that,  if  the  wife  had  claimed  the  600  /•  per 
annum  without  fetting  forth  any  coniidera«« 
tion,  but  merely  as  a  voluntary  gift  from  her 
hufband,  there  was  no  doubt  but  that  the 
court  would  have  given  it  her  s  and  it  would 
be  very  abfurd  to  fay  that,  becaufe  fhe  fet 
forth  in  her  bill  a  valuable  condderation  for 
part,  therefore  (he  fliould  lofe  the  whole. 
If  there  had  been  any  proof,  in  this  caufe,  of 
her  ufing  unwarrantable  means  to  infinuate 
hcrfelf  into  the  favor  of  an  old  man,  and  that 
fhe,  by  impofing  upon  his  weaknefs^  had 
gained  any  thing  clandellinely,  it  might 
have  had  fome  weighty  but,  in  the  pre- 
fent  cafe,  there  was  not  fo  much  as  a  fug- 
geftion  of  that  kind  :  and  iefides  fhe  brought 
a  confiderable  fortune  in  marriage.  Thc 
main  argument  in  Lord  Coveniry\  cafe, 
was,  that  there  was  a  non  execution  of  thc 
power  i  but,  there  had  always  been  a  diftlnc- 

tion  between  a   non-execution,  and  a  de* 
fcQ:\vt  execution  of  a  power.      Here  thc 

declaratory  claufe  in  the  laft  deed  had  fup- 
plicd  any  defefts  that  might  be  in  thc  form- 
er. 
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ef,  and  the  natural  confequenceof  thi^  w^S^ 
that  the  parties  waived  all  benefit  that  might 
accrue  to  them  from  the  other  fettlements, 
and  were  contented  with  the  provifion  that 
was  made  purfuant  to  the  power.  That 
claufe  which  empowered  the  fon  to  hold  the 
eftate^  provided  he  paid  600 /•  fer  annum 
rent  to  the  truftees  for  the  wife,  was  not 
within  the  power,  and  was^  confequently, 
void :  and  no  conveyance  could  be  purfuant 
to  the  power,  but  what  was  to  the  wife  her- 
fclf  only.  And  his  lordffaip  decreed,  that  M^ 
and  the  truftees  ihould  convey  to  the  plain* 
tiffa  JQinture,  not  exceeding  600  L  per  an-" 
fttttn,  out  of  the  premifes  fubjeft  to  the 
power>  liable  to  taxes,  repairs,  &c« 

This  caufe  was  afterwards  re-heard,  and, 
on  the  re-hearing,  it  was^contended  on  behalf 
of  the  defendant  Michael,  that  the  father,  by 
the  power,  was  to  have  a  liberty  of  making 
fuch  a  jointure  or  provifion  as  did  not  ex* 
cccd  the  rents  and  profits  of  an  eftate  of 
600  /•  per  annum,  and  though,  as  an  exprefs 
cflate  had  not  been  limited  to  the  wife  herfelf 
for  life,  it  was  nqt  properly  a  jointure  j  yer, 
in  that  cotHV^way  of  provifion,  it  might 
be  conftrued  a  due  performance  of  the  pow- 
er. For,  firft,  it  was  a  good  execution  of 
the  power  at  law.     Secondly,  if  not  good  at 

O  4  law. 
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law,  it  was  certainly  fo  in  equity.  Under 
the  deed  of  17  2  c,  it  was  agreed  between  tbt 
plaintiff  and  her  hufbandj  that,  after  the 
rent  charge  of  300  /.  a  year  out  of  an  eftatc 
of  600/.  a  year,  the  rcfidue  6f  the  rents 
and  profits  Ihould  go  to  his  fon  Michael. 
Therefore,  as  thefe  were  parties  able  to  con- 
trail in  a  court  of  equity,  this  ixiuft  be  con- 
fidered  as  good  by  way  of  agreementj  and 
any  further  lum,  which  the  wife  had  by  way 
of  addition  after  the  marriage,  muft  be  con- 
fidered  merely  as  a  bounty,  and  the  cafe  of 
Quaere  when  Newport  and  Savage^  before  Lord  Chanccl- 
upra.  1 89  j^j.  Talbot  J  and  Tbwaites  v.  Dye  were  cited  to 
Ihcw,  that,  when  a  perfon  had  a  power  of 
charging  lanes  to  fuch  of  his  children,  and, 
in  fuch  lhares  and  proportions,  as  he,  by 
any  writing  ihould  appoint,  he  might  not 
only  limit,  but  charge  the  lands,  with  any 
rent  charge  or  fum  of  money. 

But  Lord  Hardwicke  faid  that,  after  hear- 
ing it  argued  fully,  -  he  ftill  retained  his 
former  opinion.  He  would  not  repeat  what 
he  had  faid  before,  but  would  apply  himfclf 
to  give  an  anfwer,  to  what  fecmed  to  him  to 
be  the  principal  reafon  urged  for  a  re-hear- 
ing. The  general  argument  was,  the  validity 
of  the  firfl:  fettlement,  at  leafi  in  a  court  of 
equity  i   but  he  took  it  to  be  clear  that  the 

deed 
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deed  of  17JI1  which  was  the  ultimate  at- 
tempt towards*  the  execution  of  the  power, 
was  a  Waiyer  of  the  former  fetdemcnts,  and 
/upplied  any  defeS  that  might  be  in  the 
other  two,  ' 

He  was  of  opinion  that,  if  this  power  had 
been  executed  by  the  deed  of  1725  in  fa- 
vor of  aftrangcTy  inftead  of  in  favor  of  a 
wife,  it  would  have  been  good  :  but,  being 
merely  an  equitable  thing,  the  perfon  claim* 
ing  muft  come  into  a  court  of  equity.  With 
regard  to  the  deed  oi  Mayy  lyig,  it  had  been 
faid,  that  the  power,  havitig  been  completely 
executed,  it  could  not  be  executed  toiies  qtio* 
ties.  But  he  was  of  opinion  it  was  not  exe- 
cuted either  in  law  or  equity. 

Suppofing  it  had  been  defcftively  execut- 
ed, and  the  parties  had  afterwards  executed 
it  properly,  there  was  no  doubt  but  that  the 
law  would  have  looked  upon  the  firft  as  null 
and  void,  and  it  might  therefore  have  been 
executed  over  again. 

As  this  was  a  power  to  make  a  jointure 
of  lands  only,  not  exceeding  600  /.  fer  ann,^ 
it  was  not  the  intent,  that  the  whole  eftate 
ihould  be  incumbered ;  for,  the  remainder 
man   was  to   have   the   furpius,  which  he 

would 
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would  not  hsive^  if  the  300  /•  pet  am.  rent 
charge  ihould  take  placet  fort  then,  the 
whole  would  be  liable  to  anfwer  the  rent 
charge,  and  by  that  means  the  remainder 
man  would  lofe  his  furplus.  But^  then^  it  had 
been  faid^  that  the  court  might  have  taken 
600  /.  per  ann.  out  of  the  900  /.  per  ann. 
to  anfwer  this  rent  charge*  But  iuppofe 
this  eflate  had  lain  in  level  or  marfh  grounds, 
there  might  have  been  inundations^  and  then 
the  part  fo  allotted  might  not  even  have 
produced  a  rent  charge  of  300/.  This 
would  have  been  a  prejudice  tbo>  in  refpeft 
of  a  fubfcqucnt  remainder  man ;  for,  fup- 
pofing  the  6co/.  a  year  had,  by  any  acci- 
dent, proved  an  infufficient  fund,  then  the 
arrears  of  the  rent  charge  would  have  run 
on,  and  the  remainder  man,  at  leaft^  who 

flood  behind  MicbaeU  would  have  been  in- 
jured. 

His  lordlhip  agreed  that,  if  there  had  been 
no  fettlcmcnt  befides  the  deed  of  1775,  the 
court  would  have  found  out  fome  other  way 
to  make  the  provifion  for  the  wife  effeftual, 
and  might  perhaps  have  done  what  Mr.  Noel 
had  pointed  out;  allotted  fo  much  of  the 
eftate,  which  was  fubjeft  to  the  power,  as 
would  have  been  fufficient  to  have  anfwcred 
a  clear  netc  fum  of  300  /•  annually,  making 

an 
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an  ailawaace  for  landed  eftates  being  liable 
to  taxes,  s 

But  his  lordlhip  was  of  opinion,  that, 
whatever  the  court  might  have  done,  under 
the  deed  of  1725,  to  aid  and  aflift  the  wife, 
if  it  had  ftood  fingly  and  clear  of  fubfequenc 
fetdementSi  yet,  as  the  cafe  was  now  cir* 
cumftanced,  if  the  court  could  not  give  her 
what  was  agreed  and  Jiipulated  far  under  this 
deed,  they  would  certainly  fecure  to  her. 
what  was  given  under  the  fettlement  of 
173 1*  And,  as  this  was  a  rent  charge,  and 
sot  fuch  a  provifion  as  was  ftipulated  for  the 
wife,  (b^  muft  be  confidered  as  abfolucely 
unprovided  for,  and  then  (he  would  clear  ly 
be  entitled,  according  to  tlie  rules  of  equity, 
to  be  aided  and  aflifted  in  carrying' a  defect 
dve  provifion  into  execution. 

It  had  been  faid,  that,  where  there  had 
been  an  excefs  in  the  execution  of  a  power, 
there  were  no  inftances  in  which  this  court 
bad  aflifted  to  carry  fuch  a  cafe  into  execu* 
cion ;  but,  though  there  were  an  excefs  or  a 
redundancy  in  the  thing  itfelf,  yet  it  mud 
be  confidered  onfyt^i  a  defeft  in  the  legality  ; 
and  there  were  many  cafes  to  this  purpofe. 
His  lordfliip  would  put  one,  fuppofc  a  power 
to  leafe  for  twenty-one  years,  and  the  perfou 

kafed 
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leafed  for  forty,  this  was  void  only  for  the 
furplus,  and  good  within  the  limits  of  the 
power.  And  upon  the  whole,  his  lordfliip 
direfted  his  former  decree  fhould  (land  with- 
out variation. 

1  Atk.  567.         But  it  was  faid,  by  Lord  Hardwicke^  in 
^  the  preceding  cafe,  that  if  there  had  been 

words'  in  the  firft  fettkment,  which  had 
Ihewn  that  the  power  was  fully  executed, 
or  which  would  have  amounted  to  a  releafc 
^  of  It,  that  would  have  prevented  any  fuhje* 
quent  execution ;  but,  the  ordinary  words 
ufually  put  in  by  conveyancers,  viz.  *'  »:t 
bar  of  dower  and  thirds,*'  would  not  have 
that  efFeft. 

Where  the  aid  of  Chancery  it  required,  in 
favor  of  a  purchafer,  to  give  efFeft  to  a  power 

defedivcly  executed,  the  decree  will  be  the 
fame,  whether  the  applicant  be  a  purchafer 
for  both  a  valuable  and  good  confideration, 
or,  one  who  claims  in  refpefl:  of  a  good  con- 
fideration only ;  nor  will  it  be  material  whe- 
ther fuch  fettlement  under  a  power  be  made 
before  marriage,  or  after  it. 

And  of  this  opinion  was  Lord  Hardwicke^ 
Vid.  uAtk.  in  the  preceding  cafe  ;.for  it  was  there  con- 
^  *       ^  ^  tended 
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tended  by  the  counfcl  for  Michael  Hervey^ 

the  remainder  man,    that,    as  the  portion 

which  the  plaintiff  had  brought  in  marriage 

was  only  2000/.,  the  fcttlement  of  30.0/. 

fer  annum  was  much  more  than  adequate  to 

that  fortune;  and,  as  th^t   fettlement  was  *•> 

good  in   law,   or,  if  not,  then,   in  equity, 

the  fecond  deed,  executed  after  the  marriage  po^e,  yl  ^ 

of  Edward  Hervey  with  the  plaiptifF,  ought   2  Freem, 

to  be  confidered  as  merely  voluntary.     But  *5°* 

Lord    Hardwicke^     as   to   this   point,    was 

clearly  of  opinion,  that,  in  caifes  of  aiding 

the  execution  of  a  power,  either  for  a  wife 

Or  child,  whether  the  provifion  had  been 

for  a  valuable  confideration  had  never  en-    • 

tcrcd  into  the  view  of  the  court;  but,  be- 

Ing  intended  for  aprovijion^  whether  voluntary 

or  not y  had   been  always  held  to  intitle  that 

court   to  give  aid   to   a  wife    or   child  to 

carry   it  into  execution,   though  defeSiivcly 

made. 

Neither  is  it  n^aterial,  in  Ihe  cafe  of  a  wife 
or  child,  that  the  perfon  who  comes  for  the 
aid  of  the  court  is  silveady  provided  for  i  un- 
Icfs  the  provijion  already  made  be  extrava-- 
^ant;  for,  in  fuch  cafe,  it  is  an  invariable  Per  Lord 
rule,  that  the  huiljand  or  the  father  are  the   H^*"^^- 1'* 

•     J  I        •      I  ^       » f  .  *-  Hervey  v. 

poper  judges  what  is  the  reajonahle  provifion   Herv^f. 
for  a  wife  or  child.  i  Atk.  xfi%. 

And 


i 
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Kettle  ▼.  And  this  principle  was  agreed  to  in  the 

I  baflL  157. 
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So,  the  jointure  of  the  Countefs  o( Oxford 
was  decreed  good,  where  the  power  was  not 
purfued  I  yet,  onfy  part  of  her  jointure  de^ 
funded  on  the  juefihn. 

And,  when  a  father,  or  hufband,  has  done 
any  thing  extravagant,  the  court  does  not,  in 
either  of  thefe  cafes,  ireak  tbrougbtKx% general 
rule  when  they  fet  it  afide ;  but  they  go  upon 
a  collateral  reafbn,  nannely,  that  this  cxtra^ 
vagant  provifion  either  for  a  wife^  or  one 
child  only^  is  a  prejudice  and  injury  to  the 
reft  of  the  family;  and  that  one  branch 
ought  not  to  lie  ioiproperly  prefcred  to  the 
ruin  of  the  reft. 

But,  the  court  will  not  aid  a  power  exe<> 
cuted  defcftively,  in  favor  of  a  plaintiff  be- 
ing a  purchafer  for  ^,  valuable  or  good  con- 
fideratlon,  where  the  defendant's  title  is  on 
an  equal  claim,  fpringing  out  of  the  fame 
root ;  although  the  per/on  claming  by  the 
tater  inftrument  have  notiee  of  the  power. 

Thus,  where  tenant  for  life  of  lands  in  the 
counties  of  D.  S.  and  C ,  remainder  over 
in  tail,  with  a  power  for  tenant  for  life  to  limit 

and 
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and  appoint  C  to  any  wife  ffttr  the  death  of 
E.  who  then  had  a  jointure  on  the  fame  pre-*  / 
mifes.  E.  died  and  then  tenant  for  life 
married,  and  received  3000/,  portion  with 
his  wife,  and,  by  articles^  before  his  mar* 
riage,  covenanted  to  fettle  300  L  per  4nnum 
of  lands  in  the  counties  of  D.  S.  and  C  $  but 
00  particular  iands  were  expreffcd.  Tenant 
for  life  died,  before  any  fettlement  was 
made.  It  afterwards  turned  out  that  part  of 
the  lands,  exprefsly  fubjefted  to  the  jointure, 
were  previoufly  incailed ;  andj  that  the  pre- 
mifes  unintailed  were  not  of  greater  value 
than  50  /•  a  year,  or  fomething  more.  Af« 
terwards  the  wife  died,  and  then  her  execu- 
trix brought  a  bill  againft  the  remainder 
roan,  to  have  an  acoount  of  the  profits  of 
the  lands,  which,  by  the  articles,  were  covc» 
nanted  to  be  fettled  in  jointure.  The  re- 
rnainder  man  had,  upon  bis  marriage^  fettled 
thofe  lands  upon  his  wife  and  her  iffue,  but 
wtb  notice  of  the  power  in  the  firft  tenant 
in  tail  to  make  a  jointure.  The  Lord 
Chancellor  difmified  the  bill,  there  being  no 
equity  for  the  adminiftratrix  of  the  firft  Videfepra 
jointrefa  againft  the  fecond  and  her  iflue,   185 

who  was  equally  a  purchafcr  widi  the  firft,    jjfj^7aVJ!"ct 
But  this  cafe  fcems  to  fall  more  properly   Alford  v, 
under  the  head  of  a  non  execution,  than  of  a   ^iford, 

defective  execution  of  a  power. 

And, 
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And  although  a  court  of  equity,  as  has  been 
Ihewn,  will  aid  an  appointment  under  a  power 
defeSively  executed  m  favor  of  children, 
againft  the  heir  at  law  for  the  reafons  above- 
mentioned,  yet  it  will  not,  in  fuch  cafe,  relieve 
grand-children ;  and  cafes  may  arife  where 
even  children  will  not  be  aided  by  the  court ; 
as,  in  cafes  wherein  giving  aid  to  the  younger 
children  will  occafion  a  difinherifon  to  the 
cldoft  ;  for,  one  principle,  upon  which  the 
eourc  interferes  in  favor  of  younger  children 
againft  the  heir,  fcems  to  be,  that  both  par- 
tics  claim  under  the  fame  inftrument,  out 
of  the  fame  ownerfhip,  and  under  like  con- 
fiderations,  namely,  as  creditors  by  virtue 
of  the  moral  debt  which  equity  raifea  from 
the  parent  to  the  child ;  which  debt  extends 
as  well  to  the  younger,  as  to  .  the  elder 
child.  If,  therefor^,  it  appears  to  be  the 
intention  of  the  parent  to  pay  that  debt,  by 
a  juft  diftribution  of  his  property  between 
the  elder  and  younger  branches  of  his  family, 
and  his  property  befufEcient  to  anfwer  both 
purpofes,  a  court  of  equity  will  aid  a  defec- 
tive execution  of  that  intention  5  to  efFeft 
which,  it  confidcrs  the  parent  as  having  been 
abfolute  owner,  and  that,  under  that  owner- 
lliip,  he  might  have  difpofed  of  the  property 
as  he  pleafcd  5  that  he,  therefore,  would  net 
have  fufFered  the  heir  to  take  the  interefl: 
2  limited 
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limlteti  to  him,  but  under  an  idea  that  the 
younger  children  would  likewife  take  the  in- 
tercft  linnited  to  them  ;  it  therefore  rcftrains 
thcelder,  (in  fuch  cafe)  claiming  by  the  fame 
title  as  the  younger  children,  from  difputing 
their  title  ;  confidering  for  this  purpofe^  the 
inftrument  that  creates  the  power,  and  the 
inftrumenc  by  which  it  is  executed  as  one 
and  the  fame.  But,  if  the  confequence  of 
providing  for  the  younger  children  will  be^ 
leaving  the  elder  defticute,  and  that  what 
will  be  equity  to  the  one  will  bp  inequi- 
ty to  the  other,  becaufe  that>  if  the  debt  to 
younger  children  be  paid,  the  debt  to  the 
elder  muft  go  unpaid,  fo  that  either  way 
one  muft  fufferj  in  fuch  cafe  one  party 
having  no  better  title  to  the  aid  of  the 
court,  than  the  other  party  has,  both  being 
children ;  the  court  does,  in  that  cafe,  what 
it  does  in  every  other  cafe  of  equality  of 
claim,  namely,  leaves  things  as  it  finds 
them.  Both  thcfe  points  were  confidercd 
and  fettled  in  the  cafe  of  Town/end  v.  Kettle.  Town  fend  r* 
There,  onedcvifcd  a  copyhold  to  his  grand/on -,  i'^c^il"- 
and  Sommers^  Lord  Chancellor,  decreed  that 
the  will  was  good,  and  that  equity  ought  to 
fupply  a  furiender  in  this  cafe,  as  well  as, 
in  the  cafe  of  a  fon  9  for  that  a  grandfon 
was  a  fon,  and  the  grandfather  was  bound  to 
provide  for  him :  but  the  Houfc  of  Lords 

P  rcverfcd 
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rcv^rfcd  this  decree,  and  held,  that  cquky 
ought  not  to  fupply  fuch  a  defeft  in  dif- 
favour  of  the  heir  at  law,  unlefs  it  were  in 
favour  of  a  fon  or  a  daughter ;  and  not  iben 
neither,  if  it  were  to  difinhcrit  the  eldcfl: 
fon. 

And  the  judges  fcem  to  have  argued  in 
Mildmay's  Mildmafs  Cafe  upon  fimilar  principles.  In 
I  Rep.  175.  that  cafe  A.^  feifed  in  fee  of  divers  lands, 
S.  C.  Jenk,  and  having' a  wife  and  three  married  daugh- 
Cr.  Eiiz^'jA,  ^ers,  5.,  C,  and  D.,  covenanted,  in  confi- 
Moor  144.  deration  of  blood,  to  (land  feifed,  after  other 
^"^'  ufcs   expired  or  determined,  to   the  ufcof 

hinfiff  If  for  life,  the  remainder  for  one-third 
to  B.  his  daughter,  and  her  heirs  in  tail, 
as  to  another  third  to  the  ufe  of  C.  his 
daughter  and  her  heirs  in  tail,  and  for  the 
other  third  to  the  ufe  of  D.  his  daughter 
and  her  heirs  in  tail,  with  remainders  over. 
And,  ifeithci"  of  the  three  daughters  ihould  die 
without  iflue,  then  her  portion  fhould  be  by 
moieties  to  the  furvivors  of  the  like  eftatc, 
with  remainders  ut/upra ;  jvith  power  to  dc- 
vifc  the  faid  land,  or  any  part  of  it  for  life 
or  years,  for  payment  of  his  debts  or  fune- 
ral, or  other  confideration  ;  afterwards,  fi. 
died  without  iflue,  and  then,  ^.,  by  his  will 
in  writing,  for  the  advancement  of  his  daugh- 
ter D.  and  of  her  hufband,  and  of  the  hciri 

of 
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of  the  body  of  the  faid  D.,  limited  i  great 
part  of  the  eftatc  limited  by  the  indenture 
for  the  portion  of  S.,  and  another  part  which 
remained   to  C.  by-  the  death  of  5,,  to  D. 
and  her  hufbanii  and  to  the  heirs  of  the  body 
of  D.  for  looo  years  without  refcrvation  of  any 
rent ;   and  thch  ji.  died.     And  the  queftion 
was,  whether  this  limitation  for  looo  years, 
being  made   for   the  advancement   of   his 
daughter  D.  and  herhufband,  t?^.,  was  good 
in  laWy  by  force  of  the  faid  provifo  ? 
• 

And  it  was  adjudged,  and  that  judgment 
affirmed  in  error,  that  this  demife  to  B.  for 
looo  years  was  not  good ;  Firft,  Becaufe  an 
ufe  cannot  be  raifed  by  any  covenant  or 
provifo,  or  by  bargain  and  fale,  upon  a 
general  confiJeratiom  for,  in  fuch  cafe,  it 
doth  not  appear  to  the  court  that  the  bar- 
gainor hath  quid  pro  quo,  and  the  court  ought 
to  judge  whether  the  confideration  be  fuf- 
ficient  or  not,  which  it  cannot  do,  when  it 
is  alledgedin  fuch  generality.  But,  in  fuch 
cafe,  the  bargainee  may  aver,  that^  money, 
or  other  valuable  confideration,  was  paid  or 
given  ;  and,  if  the  truth  be  fuch,  the 
bargain  and  fale  will  be  good. 

Secondly,  That,  when  ufes  are  raifed  by 
covenant,   in  confideration  of  paternal  love. 
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t?^.)  to  a  man's  Ions  and  daughters,  *or  tor 
the  advancement  of  any  of  his  blood,  and, 
after,  in  the  fame  indenture,  a  provifo  is 
added,  that  the  covenantor,  for  divers  good 
confiderations,  may  mske  leafes  for  yearai, 
&c.,  the  covenantor,  in  fuch  cafes,  can-^ 
not  make  a  leafe  for  years  to  his  fon  an(} 
daughter,  or  to  any  other  of  his  blood  (much 
]e£s  to  any  other  perfon,)  becaufe  the  power 
to  make  Jeafes  for  years  was  void  when  the 
indenture  was  fealed  and  delivered ;  for, 
the  covenant,  on  fuch  general  confideration, 
cannot  raifejthe  ufe  for  the  caufes  aforefaidi 
and,  no  particular  averment  can  be  taken, 
becauJ[e  hi^  intent  was  as  general  as  the  con- 
fideration was;  and,  his  intent  was  not, 
at  the  time  of  the  delivery  of  the  deed,  to 
demife  to  any  perfon  in  certain,  to  one  more 
than  another,  but,  to  demife  generally  to 
whom  lie  pleafed  ;  and  therefore  his  pawer 
to  make  leafes  (the  ufes  being  created  and 
raifed  by  covenant  upon  the  conlideration 
aforefaid)  was  void  ai  initio.  I^nd  the  cafe; 
at  the  bar  was  jflronger,  becaufe  the  provifo 
which  gave  power  to  make  leafes  would 
defeat,  or,  at  Icaft,  incumber  the  eftates 
vcfted  and  fettled  upon  good  confideration* 
in  ftrangers,  by  the  covenant  in  the  faid  in" 
dentures^ 

Thirdly, 


I'hirdly,  It  was  held  updh  the  words  in 
the  provifo  "  other  confidcration^/'  that  the  . 
word  "  otherj"  could  not  comprehend  any 
confideratioa  mentioned  or  exprefled  in  the 
indentures  before  the  provifo  -,  for  ^*  other*' 
ought  to  be  other  in  nature^  quality^  and 
perfbn  i  and  thq  advancement  of  his  daughter, 
is  the  confideration  mentioned  before. 

Fourthly^  It  Was  refolvcd,  that  the-  faid 
limitation  of  lOoo  years  was  as  wellj  againft 
the  intent  of  the  parties,  as,  ag^inft  the 
words  of  the  provifo j  for,  the  intent  and 
fcope  of  the  indentures  was  to  make  diftri- 
bution  of  his  lands  amongft:  his  threedaugh* 
ters  and  the  heirs  of  their  bodies ;  and  every 
of  them,,  upon  good  confideration  and  by 
agreement  of  parents,  had  her  portion  by 
herfelf;  but,  if  this  limitation  for  i  odd  years 
Ihould  be  good,  it  would  rather  fruftate  the 
eftate  of  the  other  fifter,  and  defraud  the  in- 
tent of  the  parties  grounded  upon  a  confider- 
ation of  marriage,  than  perform  and  purfiic 
th.e  intent  and  meaning  of  the  provifo;  for 
the  intent  of  the  provifo  never  was  to  give 
any  power  to  make  void  the  eftates  of  the 
other  fitters  -,  but,  it  appears  by  all  the  parts 
of  the  indenture,  that  each  daughter  was  to 
be  advanced  equally  i  and  fo  this  limitation 
for  a  thoufand  years,  without  any  rencrefcrv- 

P3  ed,    - 
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tdy  was  againft  the  intent  and  meaning  of 
the  parties :  it  (eemed  alio  ta  be  againft  the 
words  of  the'  provifoj  for  that  coukl  not  be 
called  a  reafonabte  confideration  which  tend- 
ed to  the  fubverfion  of  the  eftates^  vefted  and 
fctded  by  the  indentures  upon  lb  good  and 
juft  confiderationsj  agatnft  the  meaning  of 
the  parties. 

Now,  it  is  oblervaUc,  that  the  jui%e5>  in 
this  cafe,  farmed  their  c^inions  on  tttw 
grounds.  Firft,  They,  confidered  the  ftrift 
law  of  the  cafe,  upon  which  they  held,  dearkfy 
that  the  covenant  to  ftand  feifed  would  noi 
fupport  the  term  raifed. 

Secondly,  They  argued^  that,  from  At 
circumjtances  of  the  cafe^  there  were  m  equi- 
table reafons  why  it  fhould  be  fupported: 
now  the  judges  would  never  have  taken  the 
trouble  to  have  argued  upon  the  latter 
grounds,  if  they  had  not  confidered  that  the 
former  ground  was  not  a  compleat  anfwer  to 
the  cafe,  at  leafty  not  in  equity^  although  it 
might  be  fo  at  law :  For,  if  the  pofition  had 
been  that,  in  truths  Juch  a  covenant  upon^ii^ 
confideration  could,  in  no  cafe,  have  been  fup- 
ported i  cut  bono  debate,  that,  in  tht  particular 
circumftances  of  this  cafe,  it  ought  not  to  be 
fupported ;  bccaufc,  whether  it  ought,  or  ought 
not  to  be  fupported  was  not  worthy  of  con- 
fideration^ 
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fideradoo^  m&^,  in  either  cafe.  It  would  be 

equalfy  void.    We  muft^  therefore^  confider 

the  judges,  ix^  this  cafe,  as  arguing  upon  the 

fuppofitiooj  thzt /ucb  a  covenant  iixr/^i&/  be  ' 

Aipportedj  in  equUy^  under  particular  cir* 

cumftancesy  though  not  in  law  i  or^  as  dif- 

culling  a  point  totally  irrelevant  to  the  quef- 

cion  before  them.    And  this  conclufion  upon 

the  bent  of  that  part  of  the  argument^  in  the 

preceding  decifion,    which  related  to  the 

equky  of  the  cafe,  feems  warranted  by  the 

event  of  the  cafe  of  Prince  v.  Green^  which  alfo  p^nce  v. 

occured  ia  Chancery.     There  a  father,  fcifcd   Greene,  6th 

in  fee  of  a  great  cftate,  by  covenant  to  ftand  i^/ed^rcEr 

feifcd,   fettled  the  fame  in  (K>nfideration  of  Ca.  161. 

natural  affedion,  to  the  ufe  of  himfelf  for  ^^^^  *^4.  *^t 

life,  the  remainder  to  his  eldeil  fon,  with 

power  to  himfelf  to  lea(e  a  fmdl  part  for 

.  forty  years.  He  accordingly  made  a  leafe 
for  the  benefit  of  a  younger  child,  which 
came  by  aflignment  to  the  plaintiff,  and 
which  the  defendant,  the  elded  fan,  would 
have  avoided  at  law,  the  power  not  being 
well  raijed  by  the  covenant  to  ftand  feifed. 

.  But,  it  appearing  to  the  court,  that  the  eld- 
eft  fon  was  greatly  advanced  by  the  father, 
and  that  the  conveyance,  which  was  hy  cove^ 
nanty  was  intended  to  have  been  by  livery ^  but 
which  he  was  advifed  would  be  well  made 
by  covenant  I   Lord  Egerton  decreed,  that 

P  4  the 
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*  •  • 

the  plaintiff  Ihould  hold  the  cdate  until  the 
defendant  evifted  him  by  law;  and  that  he 
Ihould  admit  the  power  to  make  the  leafe  to 
be  good  in  law,  if  an  en(|il  was  not  proved 
paramount  the  fettlement,  which  it  was  pre- 
tended thcfe  was. 

I  Gh,  Ca,  Sir  Heneage  Fincb^  on  citing  the  preceding 

infra.>      '       ^^^^  ^^  ^^^^  ^^  Smith  vcrfus  Ajhton^  obfervesi 
M.ldmay's       that  the  leafe  therein  difputed  was  decreed 

17^  sfp7a,    g^^^  ^g^^nfl^  ^^e  ^^^^  •  P^^ft^  For  that  the 
?iQ«  law  was  not  then  adjudged  in  Mildmay^  cafe. 

Secondly,   Becaufe  the  fon  did  claim  by  the 

fame  conveyance,  as  the  power  was  limited 

by.     And  Lord  Chief  Juftice  Tt^^jf,  in  com* 

men  ting  on  this  cafe  in  that  of  Batbv.  Mon^ 

tague,  obferves,  that  this  power  was  not  long 

after  Mildmay's  cafe,  and  the  ca/e  in  Rolie's 

I  Rolle's    *    -^^^'  ^-^^  P^rty  Tit.  Chan,  in  which  it  was  faid, 
Abr.  278.       that  when  a  cafe  happens  dubious  in  law,  of  the 

law  refpefting  which,  therefore,  the  parties 
cannot  have  conufance^  tbere,  aid  (hall  be 
given  by  a  court  of  equity,  even  againft  a 
Jiattite.  Andtoilluftrate  this  pofition,  iiolle 
j^uts  this  cafe,  namely,  as  if,  after  13  Eliz.  c- 
]o.  a  dean  and  chapter  had  leafed  land  to  the 
king  upon  a  valuable  confideration,  (atwbicb 
time  the  law  was  underftood  to  be,  that,  tke 
king  was  not  bound  by  tbe  Jlatute,  fo  that 
fuch  leafe  was  then  held  to  be  good  J  and  fup- 

pofe 
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pofe  the  king  had  afligned  that  Icafe  over^ 
and  then  the  law  had  been  taken  to  be  the 
contrary,  namely^  that  the  king  was  bound  by 

m 

the  ftatute :  yet  fuei  leafe  fhould  be  made 
good  by  the  court  of  Chancery  againft  the 
fiatute^  becaufe  the  law  could  not  be  known 
in  a  matter/^  dubious.  And  it  \%  faid,  in 
the  Abridgment,  to  have  been  fo  determined 
in  the  cafe  ofLortg  and  the  Dean  and  Chap- 
ter of  Briftol.  And,  therefore,  (Trehy  ob- 
ferved)  that /i&^  order y  in  the  cafe  of  Prince 
V.  Green^  faid,  that  neither  the  party,  nor 
his  counfcl,  did  then  know  but  that  Juch 
fowers  were  warranted  in  law  though  by 
late  judgments  they  were  found  to  be  void, 
and  fo  it  was  impofCble  for  them  to  prevent 
it.  The  court,  therefore j  did  relieve,  in  that 
cafe,  to  make  good  the  leafe ;  and  it  waa 

faid  that  the  elder  brother  who  would  have 
avoided  the  leafe  was  an  unreafonable  man^ 
and  that  this  was  a  provifion  for  a  younger 
child. 

This  obfervatlon  of  Lord  Chief  Jufticc 
^rehy  explains  what  was  faid  by  Lord  Keeper 
Finch  to  have  been  the  firft  ground  of 
•  decifion  in  the  cafe  of  Prince  v.  Green  i 
namely,  that  when  the  power  in  the  cafe  of 
Prince  v.  Green  was  executed,  Mildmay's  cafe 
had  not  been  determined.    But  that  feems  to 

b« 
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be  a  very  weak  ground  of  argument^  in  fitp- 
port  of  the  cafe  of  Prime  v.  Greeth  becaufew 
although  it  had  not  then  been  decided,  that 
a  power  by  provifo^  to  make  leafes  gfneralfy^ 
to  whom  the  donee  thereof  pleafed,  (cheufea 
being  created^  and  rai&d  by  covenant,   to 
il^nd  feifed  in  confideration  of  paternal  love» 
or  for  advancement  of  the  blood  of  the  donor) 
wftJ?  void,  ab  imtia^  for  that  a  covenant  oa 
fuch  a  general  confideration,  to  be  esEecuted 
in  favor  of  a  perfon  uncertain,  could  not 
raife  the  ufe  to  the  lefibe,  becavfe  the  intent 
of  the  creator  of  the  power  is  as  general  as 
'  the  confideration,  and  is  not  at  the  time  odf 
the  delivery  of  the  deed  to  dsmiie  to  any 
peribn  in  certain,  to  one  more  than  anoiher^ 
'hiiit  to  demife  generally,  to  whom  he  pleafes  $ 
yet,  the  law  was  then  clear,  that  a  ufe  could 
not  be  raifed  by  any  covenant  or  provifo,  or 
by  bargain  and  iale,  to  a  peribn  uncertain 
upon  fuch  general  confideration.     In  this  re- 
fpeft>  therefore,  it  differed  from  the  cafe  in 
RolUj  as  there  put ;   for,  the  principle  upon 
which  that  cafe  feems  to  have  been  founded^ 
is,  that  the  law,  at  the  time  of  the  alSgnment 
of  the  leafe  there  in  queftion,  was  underfiaoj 
to  be,  that  the  king  was  not  bound  by  tbejta^ 
Me  of  EUzabetbi  whereas  Miidima/B  cafe 
was  only  the  application  of  a  general  rule  to 
a  particular  inftance.    And,  confequently^ 
the  ftrong  and  ftubftantial  ground,   upon 
a  whi  ch 
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which  iMd  Egert0n  1etm%  t&  )iav«  decided^ 
appean  to  have  becn^  $baf  ioA  claims  erafs 
under  the  fame  cwveymice^  and  one  party  ^as  a 
ebild  unprawded  f$r^ 

In  the  former  cafe,  the  plaimifi  irere  chtl- 
dren,  the  froviJSon  ibr  whom  was  defeEHw 
by  an  accidenul  mifiaki  of  their  father,  the 

defendant  was  a  child  Hkewife  who  was  em^ 
ffy  provided  for.  Bofh  parties  claimed  un-- 
der  the  fiune  inftmment.  Both  founded 
their  titie  on  the  fame  ownerfliip.  Both  had 
the  intention  of  the  owner  equally  in  their  fa- 
vor. In  the  latter  cafe,  the  parties  were  two 
daughters,  having  an  equal  claim  upon, 
and  equally  provided  for,  by  their  father 
preyious  to  the  will  in  queftion.  The 
objeA  of  the  will  was  to  deftroy  that 
equality  of  proviBoo.  He  had  failed  to  ef- 
feft  thb  purpofe  in  law.  In  the  former  cafe 
every  equitable  ground  interpofed  in  favor  of 
the  younger  children,  hit,  what  ground  was 
there  to  apply  to  equity  in  the  latter  cafe  f 
clearly  none.  For,  tbo*  thcinterpofiiion  of  a 
court  of  equity,  in  cafes  where  there  is  equity, 
is  of  common  right,  yet,  tbat  tnterpofitten  is  to 
be  governed  by  dijcrettm,  and  muft  depend  on 
all  the  circumftances  of  each  cafe.  The 
equity  of  thefe  cafes  is  not  founded  merely 
upon  the  ownerftnp  in  the  father,  and  his  in* 
tention  to  difpofe  in  favor  of  one  child  rather 

than 
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thaa  of  another^  but  it  refts  upon  this> 
namely^  that  ibe  indention  is>  an  equality  of 
pTOwi&onamcngtbofevfhohzvc  an  equal  claims 
wbicb  intention  a  court  of  equity  will  fup* 
porc>  by  injoining  thofe^  who  oppofe  fuch 
equitable  provifionj  from  difputing  ihc  k;ga- 
lity  of  the  inftrument  upon  which  it  is  found- 
ed. But>  if  the  intention  be  otherwife,  a 
€Qurt  of  equity  will  notj  if  it  be  ineompleatly 
executed  in  law^  aid  fuch  imperfefb  diipo- 
fition,  for^  their  interpoOtion  is  not  founded 
upon  the  general  right  a  man  has  to  difpofe 
of  his  property  as  he  pleafes ;  but,  upon  his 
having  made  a  proper  difpofition  to  perfon^/ 
eacb  of  whofe  claims  is  founded  upon  a  con- 
Jideration,  and  who,  in  reJpeSl  thereof,  are 
purcbajers. 

And,  upon  this  principle.  Lord  Ch.  J. 
Holt^  in  his  argument  of  the  cafe  of  Bath 
and  Montague,  puts  this  cafe  j  if  a  man  had 
fettled  all  his  eftate  upon  his  younger  fon 
for  life,  with  a  power  to  revoke  iy  deed  fealed 
in  the  prefence  of  three  witnefles ;  and  had 
then  made  his  will,  and  difpofed  of  his  eilate 
wholly  to  his  cldeft  fon,  -and  fuch  will  were 
attefted  (put  it  before  the  ftatute)  by  two 
witnejfesy  would  this  be  a  good  revocatioa 
in  equity  ?  And  his  lordfliip  held,  that  it  would 
not  i  for,  the  one  was  as  nearly  related 
to  the   father   as  the  others    the   confide- 

rations 
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radons  were  equal ;  one  was  as  much  a  fbn 
as  the  other ;  and>  therefore^  there,  was  no 
great  difference  becweeo  thexn.  Therefore 
the  younger  (on  who  baJ  the  eftate  ly  latB 
fliould  enjoy  \K. 

If  an  eitate  be  conveyed  to  fruftees, 
fubjeAed  to  a  power  in  favor  of  chil- 
dren 5  andj  afterwards^  ceftui  que  irufi  con- 
veys his  equitable  intereft  on  mortgage  for 
a  valuable  con(idera(ion.  If  the  mortgagee 
apply  to  equity  to  have  a  conveyance  of  the 
legal  eftate,  it  will  only  be  decreed  fubjefl: 
to  the  power :  for^  the  title  of  either  party 
being  imperfeft  at  law^  and  each  having 
only  an  equitable  claim  the  title  under 
the  power^  being  prior  in  time>  will  be 
JtrmLgefi^  in  equity. 

Thus,  where  W^  father  of  C,  had,  in  Ja*  wallis 
fiuaTyy  1643,  conveyed  tenements   to  truf-   Crimes, 
tees  and  thdr  hcirsj  upon  truft,  that,  if  G^.,   L^ 
within  fix  months  after  his  father's  death, 
fecured   to     the    truftecs    500 /•    for    the 
benefit    of    G/s    younger  children,     then^ 
after   fecurity    firft    given    to  the  truftees 
to  convey  the  prcmifes  to  G.  and  his  heirs, 
as  he  Ibould  appoint :  and,  till  the  time  li- 
mited  for  giving  the  fccuriry,  the  truftees 
to  ftiind  fcifcd  to  the  ufe  of  G.'s  cldeft  fon 
a  y.  for 
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7*.  for  his  maintenance ;  and,  in  default  of 
fuch  fecurity,  the  truftecs,  at  the  rcqueft  of 
G's,  eldeft  fon,  to  convey  to  him.  In  1656, 
C,  father  of  7*.,  demifed  the  lands  in  queftion 
to  S.  for  aooo  years  as  fecurity  for  aooo  /. 
by  way  of  mortgage,  G.  being  then  in  pof- 
fedion  and  taken  as  abfolute  owner;  and  on 
a  bill  exhibited  for  the  mortgage  to  be  re- 
deemed, or  the  mortgagee  to  hold  difcharged 
of  equity,  the  court  decreed  the  mortgagee 
to  hold,  but  charged  with  the  500/.  to 
younger  children. 

A  bill  of  review  was  brought  to  feveric 
this  decree  for  error;  and  the  error  alJedged 
was,  that  "  in  default  of  giving  fecurity  in 
fix  months  after  ff^^s  death,  the  truftees 
were  to  convey  to  T.  and  his  heirs,"  their  the 
fecurity  was  frfi  to  be  given  he/ore  Q.  was 
to  have  any  thing  in  the  lands,  and  that  was 
become  impoffible,  G.  being  dead,  without 
having  given  any  fecurity.  But  the  bill 
was  difmifled,  the  court  looking  upon  the 
condition  precedent  to  be  in  the  nature  of  a 
penalty,  and  regarding  the  intent  of  the  truft^ 
which  was  to  fecurc  500  /.  to  the  younger 
children,  which',  in  the  way  the  plaintiffs 
went  in  the  bill  of  review,  could  not  be. 

And, 


(     243     ) 

And,  a  court  of  equity  ^ill  not  only 
rcfufe  its  aid  in  fupport  of  a  power  defeHively 
executedy  if  the  objeft  of  it  be  inequitable* 
But  it  will  relieve  againfl:  an  appointment 
under  a  power  efFedtually  executed,  in  law^ 
in  favor  of  a  prior  purchafer  for  a  valuable 
confideration. 


Thus  where  C.  fcizcd  in  fee  of  lands  in  Scropc  ct  al. 
Derbyjbire,  of  the  value  of  800  /.  a  year,  by  ]['£f^^.7*^* 
his  will  dated    i  JunCy  1694,  devifed  the   Ca.  Pari, 
fame  to  his  nephew  R.  O.  rcnriainder  to  R.  O.  ^37* 
his  eldeft  fon  for  life,   and  to  his  firft  and 
other  fons  in  tail,  remainder  to  S.  his  fe- 
cond  fon  for  life,  remainder  to  his  firft  and 
other   fons  in  tail   male,   remainder  over. 
With  power  for  the  faid  R.  O.  the  younger, 
and  S.  as  the  pretnifes  Jhduld  reJpeSively  come 
to  them,  by  writing  under  their  hands  andjealsy 
to  appoint  any  fart  thereof y  not  exceeding  a  moi^ 
etyy  as  a  jointure  for  any  wife  for  her  life. 

The  tcftator  died  without  altering  his  wilU 
and  then  R.  0,  the  fon  died  without  iffue. 
But  before  his  death,  being  in  poficflion,  a 
treaty  of  marriage  was  propofcd  between  S. 
(then  his  eldeft  fon)  and  U.  whofe  fortune 
was  about  800c/.  whereof  300/.  a  year  was  in 
land.  And,  in  confcquence  of  this  treaty,  by 
indenture  of  the   fcventeenth  Mayy   1700, 

between 
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between  R.  O.  and  S.  of  the  firft  part ;  tV", 
Jlf.  guardian  of  U.  of  the  fecond  part,  and 
A.  of  the  third  part,  it  was  agreed  that  her 
feal  eftate,  when  fhe  came  of  age,  ftiould  be 
conveyed  to  S.  and  his  heirs,  fubjed  to  fuch 
charges,  and  upon  fuch  conditions  as  therein 
mentioned;  and  R.  O.,  in.cooGderacion 
thereof,  covenanted  with  Af.  to  fccure  to  S. 
and  U.  250  /.  a  year  for  their  maintenance 
during  R»  0*s  life  ;  and  aifo  to  fettle  upon 
them  for  their  lives  one  nnoiety  of  Cs,  the 
original  devifor's,  eftatc  of  near  400  /.  a  ycari 
to  take  effefl:  upon  his  deathj  which  moi^tf 
ihould  be  in  full  of  (/'s  dower,  and  that  the 
fame  ihould  be  fettled  on  ^\\  the  fon$  qIS» 
wd  {/.,  fucceflfively,  in  tail  male »  and  ii  was 
agreed  between  all  the  parties,  that  the  other 
moiety  of  Cs  eftate  (hould  alfo  be  fettled, 
after  the  death  of  jR.  0.  and  of  C's  widow, 
upon  S.  for  life,  and  to  his  feveral  fons  in 
tail  male  fucceflively.  And  that,  in  fuch 
conveyances,  there  Ihould  be  truftees  to 
preferve  remainders  as  counfel  ihould  advife, 
and  a  power,  as  ihould  be  likewife  advifed, 
for  raifing  4000  /.  out  of  U's  real  eft  ate,  for 
the  younger  childrens  portions,  and  for  raif- 
ing 200  /.  yearly  for  their  maintenance  in 
the  mean  time.  Provided  that,  if  £7  when 
of  age,  ihould  refufe  to  convey  her  jcal 
eftate  to  S.  and  his  heirs  ^fubjeft  to  the 

charges 
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charges  aforefaid)  then  the  limitations  to  her 
for  her  jointure  fhould  ceafe*  And  it  wa« 
further  agreed,  that  all  fuch  other  claufes 
provifoes,  and  agreements,  as  counfel  fhould 
reafonably  advife,  Ihould  be  inferted  in  fuch 
conveyance,  to  be  made  as  aforeTaid,  as  arc 
ufual  in  marriage  fettle ments.  This  deed 
uras  executed  by  all  the  parties>  and  the  - 
marriage  took  effcdt* 

By  indenture  of  leafc  and  releafe,  dated 
i6,  17  of  Af#y,  1701,  R.  O.  and  S. ,  in  con- 
fideration  of  the  marriage  then  had  and  ex- 
prefsly  declaring  it  to  be  in  performance  of 
the  faid  marriage  agreement,  conveyed,  to 
M.  and  another  truftee,  all  Cs  eflates,  to 
the  ufe,  as  to  part,  to  S.  for  life,  then  to  U* 
for  life,  then  to  R^  their  firft  fon  and 
the  heirs  male  of  his  body,  remainder 
to  their  fccond  fon  in  tail,  with  remainders 
over  J  as  to  other  part,  to  the  ufe  of  R. 
0.  for  life,  then  to  S.  for  life,  then  to  U.  for 
life  in  full  of  her  jointure,  with  remainder 
to  R.  the  firft  fon  of  S.  in  tail  male,  remain*^ 
dcr  to  the  fecond  fon  in  tail,  remainder  over; 
and,  as  to  the  refidue  to  R.  0.  for  life, 
then  to  S.  for  life,  remainder  to  R.  the 
cldeft  fon  of  4^.  in  tail  male,  remainder 
to  the  fecond  fon  in  tail  male,  remainder 
over.    Provided  that  if  U. ,  when  (he  came 
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of  age,  flioiild  refufe  to  convey  her  real 
cftatc  to  S.  and  his  heirs,  fubjeft  to  fuch 
charges,  and  upon  fuch  conditions,  as 
were  mentioned  in  the  faid  marriage  agree- 
ment, then  the  limitations  to  her  for  life 
fliould  be  void.  /\nd  the  faid  R.  O.  and 
S.  covenanted  that  they,  or  one  of  theni, 
had  full  power  to  fettle  the  premifes  as 
aforefaid,  and  that  the  fame  fhould  remain 
and  continue  to  and  for  the  ufes  and  trufts 
aforefaid,  freed  from  all  afts,  eftates,  titles, 
charges,  and  incumbrances,  made,  com- 
mitted, or  done,  or  thereafter  to  be  fnatUy 
committed^  or  done  by  them,  or  either  of  them. 

No  notice  was  taken,  either  in  the  faid 
marriage  agreement,  or  in  the  fettlement 
made  purfuant  to  it,  of  the  faid  Cs  will  i  or 
of  the  power  therein  contained,  for  making  a 
jointure ;  or  that  R.  O.  or  S.  were  only  te- 
nants for  life  of  the  faid  eftate ;  but  they 
agreed  to  convey  and  fettle  the  fame,  as  if 
they,  or  one  of  them,  had  been  feized  thereof 
in  fee-fimple,  and  covenanted  for  enjoyment 
accordingly. 

a 

I 

By  indenture  dated  the  4th  of  May  1704, 
and  by  fine,  the  faid  S.  and  U.  ((he  being 
of  age)  fettled  all  her  real  eftate  to  the  ufe  of 
.9,  and  his  heirs. 

R.  the 
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K. ,  the  cldeft  fon  of  S.  and  U. ,  died  before 
tJ. ,  and,  .in  171 1,  (he  died,  leaving  /.  O. 
her  then  cldeft  fon,  and  5.  0.  her  only 
younger  child  living. 

In  17 1 2,  S.  the  father  married  //.  whofe 
fortune  was  about  1200/.,  but  of  which  he 
had  no  more  than  200/.  to  his  own  ufc. 

In  1761,  /2.O.  the  father  of  5,  diedj  and 
by  leafeand  releafe dated  the  13,  14  oi'janu- 
ary  1717,  the  faid  i.  fettled  an  eft  ate  of  40  /. 
a  year  of  his  own  purchafing,  and  alfo  65  U 
a  year,  part  of  the  faid  f/'s  eftate,  and  9  /. 
tioj.  a  year  leafehold  eftate  for  600  years^ 
and  alfo  1000/.  of  A\  fortune,  in  truft  for 
himfelf  and  her  for  life,  then  to  all  her 
children  by  him  in  equal  (hares.  And,  by 
another  deed  dated  the  fame  14  'January^ 
he  limited  to  A.  about  300/.  a  year  of 
C's  eftate  as  a  jointure. 

By  deed  dated  4  September ^  1721,  5.  con- 
firmed A'^  jointure,  and  added  thereto  as 
much'  more  of  Cs  eftate  as  made  the  whole 
about  371/.  a  year,  which  was  not  quite  a 
moiety  of  it, 

/.  O.  came  of  age  in  Decern.  1723,  and 
came  home.     He  was  then,  and  at  the  time 
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ef  hii  joining  ia  the  deed  and  recovery  after- 
mentionedj  intirely  ignorant  of  (/•  hia  mother's 
marriage  agreement  and  fettlemeat,  and  of  all 
the  other  deeds  and  writings  above  ftatedi 
and  of  what  provifion  his  father  had  made-or 
could  make  for  A.  or  her  children.     But  his 
father  having  then  four  daughters  by  yi^  j  he 
and  A.  foUcited  and  importuned  /.  0.  to 
charge  3000  /.  on  C.'s  eftate  for  portions  for 
jlj^ofe  daughters^  alledging  that  his  father 
had  nothing  elfe  to  give  them,  and  pro- 
poiing  that  if  /.  O.  would  confent»  that  his 
Either  would  at  prefent  allow  him  260  /•  a 
year  for  his  maintenance,  and  at  his  death 
leave  him  the  furniture  of  the  capital  houfe ; 
but  threatnir^  if  he  refufed,  to  keep  him 
at  home  and  allow  him  nqthing*     Under 
thefe  circumftances  L  O.  was  drawn  in  to 
execute  certain  deeds>  dated  15  and  16  June 
i734»  which  were  prepared  by  bis  father's 
direftions,  and  afterwards  to  join  in  a  reco- 
very :  but  he  was  not  allowed  to  advife  upon 
the  deedS)  and  was  aiTured  and  depended  upon 
it,  that  they  were  for  no  other  purpole  than 
a^  aforefaid,  there  being  nothing  more  pro- 
pofed  or  alked  of  him.     But  it  turned  out, 
that  he  and  his  younger  brother  S.  were  there- 
by made  only  tenants  for  Hfe/uccejfhely  ofC^s 
ejtate^  with  remainder  in  ftriS  entail  to  their 
refpeilive  ijfue  male,  remainder  to  S,  the  father 

and 
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and  bis  heirs,  and  that  a  provifo  was  thrown 
in  at  the  end  of  the  deedj  tbat  nothing 
jbould  in  any  wife  impeach  or  make  void  the 
jointure  theretofore  made  by  S.  the  father  to  A. 
for  life,  in  cafe  Jhe  Jbould  happen  to  furvivt 
him,  by  virtue  of  a  power  given  him  by  Cs 
wiU. 

S.  the  father  by  deeds^  dated  the  14th 
15th  of  July  17253  confirmed  the  de^  of 
13th,  14th  of  January  17 17. 

S.  by  his  will^  dated  the  3d  oiAug.  17263 
devifed  all  the  faid  IJ*%  cepyhold  lands,  to^ 
gether  with  feveral  other  premifes>  to  A.  and 
her  four  daughters,  and  gave  C*s  whole 
eftate^  in  cafe  of  a  failure  of  iffue  male  of 
/.  0.  or  his  brother  S.  O.  >  to  the  four 
daughters  and  the  heirs  of  their  bodies. 
And  he  alio  gave  them  all  his  perfonal  eftate 
amounting  to  4000  L  and  made  A.  his  exe-* 
tutrix  and  died.  Then  A.  brought  an  ejeft^ 
ment  for  the  lands  limited  to  her  in  jointure, 
and  obtained  a  verdidt. 

/.  O.  (fome  time  after  his  father's  death, 
and  not  before)  difcovered  and  got  into  his 
hands,  his  mother's  marriage  agreement  and 
fettlement,  and  then,  finding  what  large 
provifions  had  been  made  for  A.  and  her 

0^3       ^  daughter. 


'\ 


•  (    230    ) 

daughter,  brought  his  bill  in  Chancery 
againft  A.  and  her  daughters  for  a  fpccific 
performance  of  his  niother's  marriage  agree- 
jTient,  and  to  reftrain  A.  from  proceeding 
at  law  in  the  ejeftment  Ihe  had  brought  for 
her  pretended  jointure,  and  that  he  might 
be  quieted  in  the.  poflcfljon  of  C.'s  eftate, 
and  for  a  difcovery  of  his  father's  real 
and  perfonal  eftate,  and  that  the  indenture 
of  the  1 6th  June  1724,  might  be  fet  afide, 
as  having  been  unfairly  obtained. 

A.^  by  her  anfwer,  infifted  on  all  the 
deeds  and  provifions  made  for  her  and  her 
children  j  and  alledged,  that,  on  her  mar- 
riage, the  faid  S.  O.  told  her,  he  could 
not,  in  his  father's  life  time,  provide  for 
her  and  their  children  in  the  manner  he  in- 
tended ;  but  verbally  promiftd,  that,  on  his 
father's  death,  when  the  whole  of  C.'s  eftate 
would  come  to  him,  he  would  make  her  a 
handfome  eftate,  and  fufliciently  provide  for 
jier  children. 

Upon  hearing  the  caufe,  Lx)rd  King  de- 
clared that  /.  p. ,  by  virtue  of  the  mar- 
riage agreement  and  of.  the  fettlemcnt 
piade  purfuant  thereto,  was  entitled  to  hold 
Cs  eftaie,  dijcbarged  of  the  jointure  claimed 
thereon  by  4^  ^nd  decreed  accordingly,  an4 
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as  to  the  reft  of  /.  O.'sbill,  his  lordfhip  dif- 
miffcd  it.     This  decree  wasr  afterwards  af- 
firmed on  an  appeal  to  the  Lords.      The 
foundation   of  which  was.  that   /.  O.  was    ""^i^J^'^^f^^] 
a  purchafcr  of  C.'s  eftate,  by  virtue  of  his    a»  to  a  pur- 
mother's  marriage  fettlcment,  freed  from  thq   chafer. 
power  vefted   in    his   father,   by  C.'s  will, 
to  make  a  jointure  to   ^ny  wife   that  he 
might  take. 

The  next  ground  of  relief  in  equity,  in 
favor  of  appointments  or  revocations  under 
powers  defeftively  executed,  "  is  that  of 
fraud"  as  where  a  party  interefled  prevents  a 
ftridl performance  of  circumftances,  required 
in  the  execution  of  a  power,  from  immoral, 
motives.  In  fuch  cafe,  if  he  that  hath  the 
power  do  an  aft  that  plainly  evinces  his 
intent  to  execute  his  power,  that  aa  will, 
in  equity^  be  a  good  execution  of  it. 

Thus  it  was  held  by  Mr.  Baron  Pcw^/A    Vid.^5  C^- 
Lord  Holt,  Mr.  Juftice  'Trehy,  and  the  Lord   ^^'^  \\^ 
Keeper  Sommers  in  Bath  and  Montague's  cafe,    . 09.  ibid.  84. 
that;  if,  in  that  cafe,  there  had  been  full   «  ^-P-  H^, 
and  clear  proof  that  the  Duke  of  Albemarle- 
had  had  a  real  intention  to  revoke  the  deed 
of  fcttlement,  but  he  had  not  known  what 
he  was  to  do  in  order  to  efFeft  it,   and  had 
been  hindred  by  the  fraud  and  contrivance 
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of  any  perfon  concerned  in  it  in  point  of 
advantage  from  informing  himfclf  thereof  i 
as  if  the  deed  had  been  in  the  cuftody  of 
Lord  Batb^  and  the  duke,  having  a  mind  to 
revoke,  had  fent  to  the  earl  for  it,  in  order 
that  he  might  fee  what  were  the  circum- 
ftances  required  and  purfue  them,  and  the 
'  earl  had  refufcd  to  deliver  it,  or  had  con- 
cealed it,  in  confequence  of  which  conceal- 
ment it  had  been  impofliblc  for  the  duke  to 
know  the  true  circumftances  of  his  power  i 
in  fuch  cafe  it  would  have  been  reafonabie 
that  a  court  of  equity  Ihould  interpofe  and 
fupport  it;  becaufe.  the  earl,  who  was  to 
have  the  benefit  by  the  deed  if  it  flood,  was 
the  impedment  that  prevented  the  forms, 
required  in  the  revocation  pf  it,  from  being 
JiriSly  purfucd. 

And,  on  the  laft  mentioned  ground,  a 
court  of  law  would  alfo  difpenfc  with  a  ftrift 
perfornoance  of  circumftances. 

Dyer  354,  Thus  where  A.  made  a  feoffment  to  Bp 

with  a  power  of  revocation,  if  A,  ^  at  any 
*  time  during  his  life,  paid  or  caufed  to  be 
tendered  to  5.,  at  the  font  ftonc  in  the 
cathedral  at  Sarum,  20 1. 5  ji.  tendered  the 
20 1,  at  the  place  in  the  ahfence  of  B.  and 

without  any  notice  to  him  to  attend ;  this 
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was  held  to  be  no  revocation.  But  faith  the 
bookj  if  be  hadjent  to  B.  to  be  tbire^  or  to  fend 
fome  one  for  him,  to  receive  the  money  at 
the  tender,  and  B.  would  neitber  have  fcmt  or 
Jent,  it  had  been  a  good  revocation. 

So,  in  the  cafe  of  Pigott  v.  Penme,  where  Comyns  iji. 
the  power  was  required  to  be  executed  in  frpf*/  ^i1^ 
the  prefence  of  three  perfons  not  menial 
fenrants.  Lord  Coy^tr  faid,  that,  if  a  deed 
had  b^en  prepared  and  ready  to  have  been 
executed,  but  three  witAcifcs  who  were  not 
menial  Servants  could  not  have  been  got^ 
and  tbis  by  tbe  mean^  of  Pigott,  u^o  toas  to 
benefit  by  tbe  non-execution  of  tbe  fottfer;  thQ 
circumftances  that  occurred  in  that  caie^ 
flight  as  they  were,  might  perhaps,  in  iuch 
cafe,  have  been  held  a  revocation  and  exe^* 
cution  of  the  power* 

Under  this  head  of  fraud,  we  may  like-  Per  C.  JuA. 
wife  include  ^^  furprize^  which  the  civilians   ^^^  ^^ 
define  thus,   '^  Surreptio  eft  cum  per  falfam   Montague. 
res  narrationem  ajiquod  extorquetur/*  when  a   3  Ch  Csu  , 
man  will,  by  deceit  or  falfc  fuggeftions,  pre* 
vasl  upon  another  to  do  tbat^  which  otberwije       « 
he  would  not  have  done  :  as  where  a  man  . 
was  informed  by  his  kinfman  that  his  fon 
was  dead,  in  order  to  get  tbe  fatber  to  fettle 
bis  efiut^  upon  bimfelf    In  fuch  cafe  there 

is 
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18  no  doubt  but  equity  would  fet  fuch  a  fet* 
tjcnicnt  afidc.  And  the  cafe  would  be  the 
ferne  if  the  appointee,  under  a  power  exe-* 
cutcd  in  his  favor,  to  prevent  a  revocation^ 
were  to  ufe  any  falfe  fuggcftions  or  informa- 
tions to  the  donee  to  miflead  him  and 
prevent  him  from  executing  his  intention  to 
revoke.  But  Jurprize  does  not^  in  fuch  cafe^ 
mean  merely  fomething  donejuddenly  or  happen- 
ing unawares,  or  dene  without  precaution  and 
deliberation^ 


Per  Lord 
Scmmers  et 
Lord  C.  J. 
Treby. 
Vid.  3  Ch. 
Ca.  74,  1 14. 
Duch.  Albe- 
marle V. 
Lord  Bath. 


Duchefs  of 
Albcnriarle  v. 
Lord  Bath. 
zFreem.  193. 
Per  Powell 
ctTreby  Juf. 


.  But  fraud  and  circumvention  arc  not 
things  to  be.prefumedj  but  muft  be  clearly 
proved,  or  they  will  not  be  regarded  in  a 
qourt  of  equity. 

A  court  of  equity  will  likewifc  aid  a  pow« 
er  defeftively  executed ,  by  reafon  of  "  ac^ 
cident  i  as,  where,  from  the  local  fituation 
of  the  party,  who  is  to  execute  a  power,  he 
is  difabled  from,  and  has  not  the  means 
of,  executing  the  power  with  the  circum- 
ftances  exprefsly  required  to  attend  the  exe- 
cution thereof.  Thus,  if  a  man  were  to 
purchafe  and  fettle  lands  in  Dale  of  a  certain 
value,  and,  no  lands  being  to  he  had  there,  he 
purchafcd  in  Sale,  this  would  be  good  in 
equity ;  fo  if  a  man  were  to  do  an  a6t  in  a  re- 
mote place,  ^ndfellJJck  or  zvas  difabled  that  he 

could 
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could  not  get  thither,  there,  a  court  of  equity 
might  intenpofe  :   but,   in  fuch  cafe,  all  that 
could  bt  done  in  execution  of  the  power /(?r-  " 
maify,  mufi  appear  to  have  been  done. 

So,  likewife^  it  was  faid  by  Lord  SommerSy   Duchcfs  of 
Lord  Ch.  Juft.  Trebyy  and  Mr.  Juft.  Powell^    Albemarle  v. 
in  Lord  Bathes  cafe,  that,  if  it  had  appeared    -  qj^,  Ca. 
that  the  Duke  of  Albemarle  had  had,   while   68.  89.  90, 
in  Jamaica^   an  exprefs  deliberate   intention    *^ 
and  purpofe  to  revoke,  and  he  had  done 
aSis  to  testify  it,  and  gone  as  far  in  purfuance 
of  the  circumftances  as  his  condition  in  thoje 
farts  would  have  admitted^  that  might  have 
eome   in   within  the   foundation  of  equity 
(to  wit)  accident.     As  if  the  DiAe  o{  Albe-- 
mark  had  made  and  publiflied  his  will  in 
Jamaica  with   an  intention  declared  to  re- 
voke the  deed   then  in  qucftion,   and  had 
had  fix  witnefles  to  that  his  plain  intention, 
there  being  no  peer  to  be  had  there  \  that  would 
have  been  a  good  revocation. 

But,  the  intervention  of  death  between  ^ 
man's  rejolving  to  execute  a  power  and  actually 
executing  it,  is  not,  of  itfelf,  even  in  cafes 
where  the  aft  is  of  fuch  a  nature  as  a  man 
is  under  an  obligation  to  perform,  a  ground 
for  the  interpofition  of  a  court  of  equity  in 
favor  of  the  pcrfqn  intended  to  have  been 

benefited 
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benefited  by  the  donee  thereof,  although 
feme  (leps  be  taken  towards  compkacing 
inch  intent  -,  for,  Achough,  in  cafes  of  pro^ 
vifion  for  younger  children  or  the  like,  a 
Iblemn  z&  done  by  the  parent,  the  nature 
of  which  the  court  will  judge  of,  may, 
though  ineifeAual  in  itfelf,  reafonably  be 
aided  in  a  court  of  equity,  and  fuch  defe6bive 
executions  have  been  frequently  aided ;  yet 
no  determination  has  yet  gone  fo  far  as  to 
fay  that,  where  a  nrian  is  only  preparing  to 
do  an  aft,  and  he  may  or  may  not  do  it, 
thofe  preparatory  (leps  amount  to  fuch  an 
execution  of  his  power,  as  a  court  of  equity 
will  carry  into  cffcft.  The  cafe  of  Smith  v. 
AJbton  hath  fometimes  been  cited  as  war- 
ranting a  conclufion  contrary  to  that  which 
I  have  laft  mentioned,  and  is  cited  to  that 
purpofe  particularly  by  Mr.  Juftice  Powell 
in  the  cafe  of  Bath  and  Montague.  But,  in 
ilating  that  cafe,  he  omitted  a  iiK>ft  material 
circumftance,  which  goes  far  to  flicw,  that 
it  cannot  be  confidered  as  warranting  that 
dofirine.  And  then,  as  the  opinion  of  that 
learned  judge,  on  chat  cafe,  muft  be  taken, 
not  as  an  original  opinion,  but  relative  only 
to,  and  founded  upon,  the  cafe  as  cited  by 
him,  it  cannot  be  carried  further  than  that 
cafe  warrants. 
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la  that  cafe,  A. ,  felzed  in  fee,  fettled  SmlA  x. 
bnds  in  T9rkjbire  upon  himfeif  for  life,  and   pinch "itp. 
afterwards  to  the  ufe  of  his  wife  for  life».  273* 
fcaiaindcr  to  his  heir$  of  his  body  &?^.  ia  \s'\—i6^. 
tail*  reaiaindtr  to  hLs  own  right  heirs.    Fro-   i  Freem^soft. 
vidcd  that  he  mighty  by  any  wiidng  under  ^ch-cl^ig. 
Us  hand  and  ieal,  charge  the  premifes  with. 
the  payment  of  fuch.  fums  of  money  ouc 
of  the  fame  as   he  ftiould  tppoinc,   fi»  as 
the  whole  exceeded  nor  500  /. :   A.  was  alft» 
iei&d  in  fee  of  other  lands  in  Cbejhirt  of  the 
yearly  value  of  60  i.  expefbant  upon  the 
death  of  his  nr.other.     A*  having  an  elder 
ion  and  five  daughters^  viz.  four  daughters 
who  were  the  plaintiffs,  and  one  who  died^ 
aodintending  to  make  a  provifion  for  them, 
by  deed,  out  of  the  premifes  before-mention-* 
edy  C.  in  the  year  i665>  prepared  notes  w 
"writingy   which  A.  declared  /hould  be  the 
effcft  of  his  laft  will,  and  which  were,  as  he 
calied  them,    inftrudlion  for  his  counfel  to 
draw  up  his  laft  will  in  form ;  and  the  bet^ 
tec  to  enable  him  fo  to  do,  he,  together  with 
thefe  notes,  fent  to  his  counfel  the  deeds  con- 
terning  bis  Torkjhire  lands ^  and  another  A^d 
concerning  his  Chejbire  lands ;   and  there- 
upon his  counfel  drew  a  writing  and  had 
the  fame  ingrolTed,   leaving  blanks  for  the 
names  of  the  truftees ;   by  this  writing  A. 

granted 

3 
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granted  to  thcfc  truftees  and  their  heirs  the 
revcrfion,  (after  the  death  of  the  mother,) 
of  the  third  part  of  the  Cbejhire  eftate,  to  the 
life  of  R.  A.  his  eldeft  fon  for  four  years 
next  after  her  deceafe,  towards  paynnent  of 
fuch  debts  as  his  perfonal  eftate  fbould  be 
infuificient  to  fatisfy,  with  remainder  to 
R.  A.  and  his  heirs  ;  and  if  he  did  not  pay 
his  daughters  portions^  then  the  remainder 
to  him  to  be  void,  and  then  that  the  truftees 
fhould  fell  the  Cbejhire  lands,  and,  with  the 
money  arifing  from  the  fale  thereof,  fliould 
pay  the  daughters  portions  as  far  as  it 
would  go ;  and  if  that  ftiould  not  be  fufHci- 
cnt,  then  he  charged  the  faid  R,  A.  and  his 
heirs  males  with  the  payment  of  the  refiduc 
out  of  his  Torkjbire  lands,  fo  as  the  fame  did 
not  exceed  500/.,  according  to  the  true 
meaning  of  the  faid  deed. 

A.  died  before  this  inftrument  was  me- 
thodically'drawn  into  a  will  by  reafon  of 
the  blanks  left  for  truftees,  and  before  he 
had  executed  the  fame.  > 

Then  /J. -^.,  the  fon,  married,  and,  upon 
his  marriage,  and  in  confideration  of  500/. 
his  wife's  portion,  {titltdi  xht  Torkjbire  pre- 
mifcs  without  notice  of  thefe  inftruftions 
upon  his  wife,  with  an  intail  to  the  heirs 

male 


» 
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-  male  of  *that  marriage,  and  died.  A  bill 
was  then  exhibited  by  the  daughters  of  /I. 
againft  the  wife  and  infant  heir  of  R,A. 
for  their  portions. 

It  was  contended  on  the  part  of  the 
i  wife  and  infant  fon  of  R.  A. ,  that  they  were 
in  the  nature  of  purchafers  without  notice, 
:  and,  therefore^  that  thefe  notes  ought  not  to 
affeft  them  ;.  and  that  they  being  voluntary, 
:|  and  amounting  neither  to  a  will  or  a  deed, 
\  (there  being  no  truftees  named  and  th« 
paper  not  executed,)  thefe  defefts  ought  not 
to  be  fupplied  in  equity  againft  art  infant, 
cfpecially  as  the  Cbejhire  lands  were  the  only 
fupport  and  maintenance  of  the  infant. 

On  the  other  fide  it  was  argued,  that,  by 
thefe  inftruftions,  the  lands  were  chaiged  in 
equity  with  the  faid  portions;  and  that,  the 
truft  thereof  ought  to  ftand  and  be  fupported 
by  the  court ;  and  that,  the  heir  of  R.  A. ,  on 
whom  the  lands  had  defcended,  ought  to 
ftand  feLzed  thereof,  and  take  the  fame 
charged  with  the  payment  ^of  the  portions 
to  his  fifters  j  and  that,  although  A.  died 
before  the  writing  was  figned  and  fealcd, 
yet  that  ought  not  to  turn  to  the  prei'i- 
dice  of  the  plaintiffs,  he  being  prevented 
by  fudden  death  from  executing  the  fame  \ 
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and  diat  A.  1>eing  dcad^  the  plaint  ought 
to  have  her  proportion. 

'  Hereupon    a  direction  -was  given  for  a 

7  /trial  at  law  upon   an  ifiue^  whether  thefe 

y  notes  were  part  of  the  laft  will  o(  R.J.^  and 

\  thereupon  a  vertUSl  was  given  far  them  as  a 

will',  and  then  the  chancellor^  after  taking 
time  to  advife^  decreed  the  Cbejbire  lands 
to  be  fold  for  payment  of  the  portionSj  and 
immediate  pofTeflion  thereof  to  be  given  the 
younger  children^  and  the  infant  to  be 
charged  on  this  account  out  of  the  Torkjhire 
lands  fo  far  as  500  /.  if  the  Cbejbire  laods> 
upon  lakj  fliould  prove  infufficient. 

3  Ch.  Ca.  Now  it  is  obfervable  that  Mr.  Jufticc 

m6.  Powelly  in  citing  this  cafe  in  that  of  Bath 

V.  Montague^  was  not  aware,  or,  at  lea(t«  did 
not  take  notice  of  the  moft  material  circum- 
fiance  in  the  cafe,  namely,  the  verdid  in 
favor  of  the  notes,  as  a  will ;  for,  if  the 
court  had  thought  itfelf  warranted,  in  that 
cafe,  to  have  aided  the  non-execution  of  that 
power,  by  reafon  of  the  death  of  the  donee 
of  the  power  intervening,  and  to  have 
confidered  the  notes  qua  notes  merely^ 
under  the  circumftances  of  that  cafe,  as 
an  execution  of  the  power,  there  was  no 

occafion  to  have  diroSted  an  ilTue.    It  is 

there- 


ff 
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thertfofc  clear  from  thence  that  th«  coilft 
did  not  think  the  accident  of  the  father^ 
death  before  he  had  compleated  his  intent 
towards  the  younger  children,  a  fufficient 
foundation  for  rcKcf  j  it^  therefore  direftcd  t 
irial  to  afcertain  whether  tbefe  notes  were  a 
willy  and  it  being  found  that  they  were^  the  ' 
queftion  then  was  reduced  to  this,  whether 
the  court  could  relieve  the  younger  childreft, 
in  refpeft  that  the  will  wanted  circurrl-^ 
ftances  which  were  required  by  the  power 
to  attend  the  execution  of  it  ?  which,  as  be- 
tween the  younger  children  and  the  heir,  it  cer* 
iainly  could  do ;  the  cafe  being,  by  the  vef *^ 
diftj  a  cafe  of  a  defeftive  execution  only. 

But  the  tafe  went  ftill  a  point  further, 
and,  in  fo  doing,  appears  to  iiie  to  have  de* 
cided  totally  contrary  to  principle  and 
precedent.  For,  the  contefib  there  was  not 
between  the  younger  children  and  the  heir 
at  law,  in  connpetition  with  Whom,  they 
had  this  in  their  favor,  that  tliough  both 
were  children,  yet  the  younger  were  chil* 
dren  unprovided  for;  which,  if  there  is 
enough  to  provide  for  both  elder  and  young- 
cr^  is  a  good  ground  of  relief  in  equity ; 
but  was  v>ith  the  wife  and  children  of 
the  heir  of  the  owner  of  ^he  power^  who 
were  purchafers  of  the  heir  for  z  valuable 

R  and 
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and  go^  cofijidsration,  and  who,  therefore^  ac- 
1  Vcrn.  406.  cording  to  the  decifion  in  Elliott  v.  Hele^  were 
upra  20  .  indifputably  intitlcd  to  hold  the  eJiatCy  un* 
der  the  original  /ittlement  by  the  deed,  as 
purchafers  for  a  valuable  confideratipn,  not-- 
withftanding  fuch  defedive  execution  pf  the 
power  in  favor  of  children  by  the  will. 

There  is  one  cafe,  however,  in  which  the 
omiQion  of  a  circumftance,  will  not,  it  feemt 
by  the  better  opinion,  render  the  execution 
of  a  power  defeftivc  in  law  though  execut* 
cd  in  favor  of  a  volunteer ;  fuch  executioii 
will,  ccyifequently,  be  good  in  equity  i  and, 
that  is,  when  the  ceremony  to  be  obfervcd 
is  dehors  the  inftrument  of  execution,  as 
a  tender  of  money,  and  the  performance 
IS  difpcnfcd  with  by  the  perfon  ixiterefte4 
therein  and  privy  to  the  deed.  Thus 
in  the  cafe  of  Inborn  and  Ncwmany  cited 
3  Ch.  Ca.  68.  108.  where  A.  covenanted 
with  B.  to  ftand  feifcd  to  ufes,  with  power 
of  revocation  upon  J^  tender  o(  i2d.  at  a  day 
certain,  in  the  Middle-T^mple-Hall,  and  J, 
tendered  the  iid.  at  the  day  to  £.,  who  ac- 
cepted  it,  but  it  was  not  in  the  Middle^ 
'J'emple-IialL  The  queftion  was,  whe- 
ther this  was  a  good  revocation  in  equity? 
3  Ch.  Ca.,  And  it  was  held  by  Lord  Hales  to  be  a  good 
''  ■  '^'^*         execution  of  the  power.    And  Mr.  Baron 

2  Powell 
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Powell  and  Lord  C.  J.  Holt,  in  fpcaking  of 
this  cafe  in  that  of  £sfh  v.  A^ontaguCy  held, 
that  it  would  have  been  fo  In  lawlikewifej 
for,  upon  a  condition  to  pay  money  at  fuch  • 
a  day  and  place,  if  the  money  be  tendered 
to  the  perfon  at  the  day,  though  not  at  the 
place,  that  tender  to  the  perfon  is  good, 
being  a  cafe  of  money ;  but  it  is  not  fo  in 
a  collateral  condition  for  doing  any  other 
thing. 

But  it  was  faid  by  Mr.  Baron  Powell^  that    5  Gh.  Ca- 
lf the  condition  were  to  be  performed  to  a    ^^• 
ftrangtTi  th^t  would  alter  the  cafe. 

But  it  IS  obfcrvable  ttpon  the  aioDe  cafe,  that   3  ^^»  Ca* 
though    it  had  not  been    good  at   law,    it 
might  have  been  held  to  be  fo  in   equity^ 
becaufe  there  wefe  children  in  the  cafe,  and 
it  was  to  make  provifion  for  them. 

5thly,  With  refpeft  to  fome  matters  par- 
ticular to  powers  of  revocation. 

No  exprefs  words  icem  to  be  ncceflary 
to  the  creating  of  a  power  of  revocation  ;  for, 
although  a  provifo  for  that  purpofe  be  un- 
IkilfuUy  penned,  yet,  if  the  intention  be 
clearly  to  referve  fuch  power,  the  court 
will  conftrue  the  exprcflions  ufed  in  creating 
the  power,  fo  ajs  to  fupport  the  intention. 

R  a  Thus, 


Bifhop  of 
Oxon  V. 
Leighton, 
2  Vern. 
376*  et  vid. 
Lavender  v, 
hhok&one, 
infra. 
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Thus,  where  P.,  on  his  marriage,  by 
leafe  and  releafe  conveyed  hereditaments 
to  H.  and  his  heirs,  to  the  ufe  of  himfelf  for 
life,  remainder  to  his  wife  for  life  for  her 
jpinture,  remainder  over.  Provi/o,  that,  in 
default  of  ifTue  of  the  bodies  of  P.  and  his 
wife,  H.  (hould  convey  to  fuch  ufcs  as  the 
furvivor  ihould  appoint.  P.  devifed  the 
prcmifes  and  died.  The  wife  furvivcd  and 
appointed  H.  to  convey  to  fT.  and  his  heirs, 
to  the  \]fe  of  herfelf  and  her  heirs ;  and, 
then  Ihe,  by  will,  devifed  to  the  plain- 
tiff in  this  fuit  and  his  heirs.  The  plain* 
tiff  could  not  recover  at  law,  by  reafon 
that  H.  had  not  made  fuch  conveyance  as 
P.'s  wife  dircfted ;  et,  per  Lord  Keeper,  the 
Lord  Dyer's  Scintilla  Juris  remained  in  //., 
and,  although  the  provifo  was  unjkilfully 
penned,  it  amounted  unto  a  power  of  revok- 
ing and  limiting  new  ufes :  and  it  was  de- 
creed that  the  defendant  ihould  admit  that  H. 
had  conveyed,  according  to  the  appoint- 
ment of  the  wife,  previous  to  her  will  by 
which  (he  devifed  to  the  plaintiff. 


Thompfonct 
Freilon, 
2  Roll.  Abr. 
262.  I. 


And,  fuch  power  to  revoke  may  be  given 

to  the  extent  of  the  whole  limitation  of  the 

"cftates  fubjeded  to  it,  or  only  as  to  a  part 

thereof 'y  as  if  a  man  make  a  feoffment  to  the 

ufe  of  7-  ^'  for  life  with  divers  remainders 

over. 
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over,  with  power  to  revoke  the  eftate  for 
life  onlyy  and,  that  then  another  (ball  have 
that  ejlate^  and  that  the  remainders  (hall 
continue  as  at  firft  liniited  i  that  is  a  good 
power. 

It  was  declared  by  the  court,  in  the  cafe  Colflon  v. 

of  Colfton  V.  Gardner^  that,    wherever  there  ^^.^"ff* 

was  a  />^«7^  of  revocation,  the  law  gave  the  46.  s.  L, 

revokcr  a  /^w^  /^  limit  new  ufes,  although  ^^^y  ^^^- 

j»^  power  of  new  limitation  were  cxpreflcd  citcd3Keb. 

in   the   deed;   for,  he  that  had   power  to  7'Ca. 7. 
revoke,    had    alfo    power  to    limit.     And 
this  was  faid,  by  Hale,  Chief  Juftice,  in  (he 

cafe  of  Fowler  and  Norths  to  have  been  fo  3  Kcb.  7. 

refolved  upon  as  great  a  fettlement,  as  any  Ca.  7. 
fubjcdl  in  England  ever  had. 

And  fuch  new  ufes  upon  a  revocation  may   Diggfs's 
be   limited  or  raifed  by  the  fame  conveyance   ^^|^'  ^  KefoL 
which  revokes  the  ancient  ufes,  as  well«s  by  a   s.  C.  Moore 
new  conveyance ;  for,  in  as  much  as  the  an-   ^^3* 
cient  ufes  ceafc  ipfo  faSlo  by  the  revocation, 
without  claim  or  other  aft,  the  law  will  ad- 
'}udgt  priority  in  the  operation  of  one  and  thtfame 
deed,  although  it  be  fcaled  and  delivered  at 
one  and  the  fame  inftant :    and,   therefore, 
Jitch  deed  will  be  frjl,  in  conftruftion  of  law, 
a   revocation  and  cejfer   of  the  ancient  ufes, 
and  then  a  limitation  or  raiftng  of  the  new  ufes. 

R  3  Thui, 


fuj^ra  III, 
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Diggers  cafe,  Thus,  where  A.s  feifcd  in  fee,  covenant- 
I  Rep.  1*74.  ^d  by- deed  indented,  6th  oi  May^  10  Eliza- 
fcLC.  Mo-rc  tethy  in  confideration  of  marriage  of  his  fon 
(^I't:^  /i  1 '      ^^^  ^^^  other  confidcrations,  that  he  and  his 

heirs  would  ftand  feifed  to  the  life  of  him- 
felf  for  life,  £5?^,;  with  a  provifOj  for  the  cx)n- 
fiderations  aforefaid,  fcf^.,  that  it  Ihould  be 
lawful  for  the  faid^,  at  apy  time  during 
his  life,  with  the  confcnt  of  certain  perfbns, 
by  deed  indented  to  be  inrolletl  in  any  of 
the  queen's  courts,  to  revoke  any  of  the 
faid  ^(ts  and  eftatcs  and  to  limit  new  ufcs. 
A.y  afierwardsj  6  th  of  May^  12  Elizabeth ^ 
with  the  confcnt,  ^c*i  hy  deed  indented 
and  inrolled  in  the  Chancery,  revoked  the 
ufcs  and  eftates  in  the  firfl:  indenture 
limited  in  part  of  the  land,  andy  limited  the 
ufc  thereof  to  himfelf  and  his  heirs  ;  after- 
wards J.J  by  another  deed,  20th  of  September^ 
13  Elizabethy  with  confent,  6?r.,  and  inrol^ 
led  in  the  Common  Pleas  Mich.  13  &f  14 
Elizabethy  declared,  that,  for  the  payment 
of  "his  debts,  fcf^.,  from  the  time  of  the  in- 
rolment  of  that  deed  in  the  Chancery,  all' 
the  ufcs  in  the  firft  indenture  Jhould  be  void^ 
and  that  the  land  fliould  be  to  the  ufe  of//, 
in  fee:  afterwards  //.,  by  indenture,  26th  of 
OilolcTy  14  Elizabethy  covenanted  to  levy  a 
fine  of  all  his  lands,  part  whereof  fhould  be 
to  the  ufe  of  him  and  his  \vife  and  his  heirs, 

and 
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a*d  the'  refidue  to  the  ufc  of  him  and  his 
heirs,  which  fine  was  levied  in  the  fame 
term  accordingly  :  and,  afterwards,  the  faid 
ifidentui'e  of  the  20th  of  September j  1 3  Elizas 
hethy  wa^  inroUed  in  the  Chancery,  and  then 
A~  dcvifed  the  lands  over  and  died.  The 
devifce  entered  into  the  land  and  made  his 
claim*  And,  one  queflion  was,  whether 
other  ufes  might  be  limited  or  raifed  by  the 
fame  conveyance  which  revoked  the  ancient 
ufes?  And  it  was  held^^  cur.  that  they  might. 


'  § 


And  the  rule  of  law  will  be  the  fanhe,  as: 
to  the  ceafing  of  the  eftatc,  aliihough  the* 
ufes  be  raifed  by  a  recovery^  and  not  by  a 
covenant  to  ftand  feifcd.     Thus,  the  court 
held,  in  FUzwilliams^s  cafe,  where,  in  or-  FitzwilHams's 
der  to  diftinguifh  that  from  Digges's  cafe,  it  cafe,  6  Rep. 
was  argued  that*  in  the  latter,  the  ufes  Were  248. 
raifed  by  covenant  out  of  the  cftate  of  the 
covenantor,  which  might  be  more  cafily  de- 
termined again  in  his  pofTefTion,  than,  when 
ufes  were  raifed  out  of  a  recovery,  (as  they 
were  in  the  former  cafe,)  by  which  there  was 
a  tranfmutation  of  poflTcffion,    and  all  the 
cftate  divefted  ovit  of  him   who  limited  and 
declared  the  ufes.      But   it   was   anfwered 
and  refolved   by    the    whole    court,    that, 
for  the  reafon  and  caufe  given  in  Digge/s 

cafe,  it  was  all  one  where  he  who  made  the 

R  4  revocation 
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revocation  was  feifcd  or  poffefled  of  the  lands  * 
for^  it  was  agreed  in  that  cafe^  that  the  beft 
ConftruAion  of  the  ftatute  of  27  Hany  8.  of 
ufes>  was  to  make  them  fubje^b  to  the  rules 
of  the  common  law,  according  to  which, 
if  two  afis  y^ere  done  by  one  and  the  fame 
means,  and  took  place  in  one  and  the  fame 
inftant,the  law  would  fo  conftrue  it,  that  that 
t&  ihould  be  taken  in  law  to  precede,  whub  ^ 
would  give  efficacy  to  the  entire  inftrument. 

>lor  will  the  mamier  of  wording  a  power 
in  fuch  a  provifo,  ib  as  /^  diftinguijb  the  n^ 
vocation  and  ceafing  of  the  former  ules^^^i 
the  limiting  the  new  ufes,  and  mark  them  as 
JefarattzSi^^  make  ^/ly  alteration  iftthe/^tf/ 
qonftruAion  thereof^ 

Fitwiiiiams's        Thus,  where  a  recovery  was  fuffered  to 
ca  c,  6  Co,     divers  ufes,  declared  by  certain  indentures, 

in  which  was  this  provifo ;  namely,  **  pro- 
vided always  that  it  fhould  be  lawful  to  and 
for  fV.  (from  whom  the  eftate  proceeded) 
and  A.  his  wife,  at  any  time  or  time$ 
thereafter,  and  from  time  to  time  during 
their  joint  natural  lives,  at  their  free  will 
and  pleafure,  by  any  their  deed  or  writings 
fcalcd,  6fr.,  to  alter,  change,  determine, 
revoke,  or  make  void,  all,  or  any,  of  the 
ufc  or  ufes,  eftate  or  eftates,  in  thofc  pr^^ 

fents 


•^ 
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fents  before  declared  or  mentioned^  or  lU 
mited  of  the  fame  premifes,  or  any  part  of 
them ;  and  that  at  all  times^  *^  from  and 
afier^*  fuch  time  as  the  faid  ff^.  and  ^.  fhould, 
by  My  fucb  deed  or  writings  have  fo  ex- 
prefled  and  declared  their  pleafure  and  mind 
to  be  to  alter,  &r.j  that  '^  then/'  and 
*'  from  ibencefcrtby^*  fuch  of  the  faid  eftatc 
and  eftatesj  ufe  and  ufes  therein  declared, 
as  Ihould  be  fo  declared  to  be  altered,  &r., 
fhould  cea/e,  Jeiermine,  and  be  void.  And 
that  "  /A^/'  and  from  **  thenceforth^^  the 
faid  recovery  and  recoveries  Ihould  be,  and  all 
and  every  perfon,  tie.  Ihould  thereof  (land 
and  be  feifed,  to  the  ufe  of  fuch,  and  thofe 
perfon  or  perfons,  to    and  for  fuch,  and 

thofe,  ufe  and  ufes,  and  in  fuch  manner  and 
form,  as  hy  Juch  deed  or  writings  ^c.  as  was 
afotefaid,  ihould  be  declared  or  limited  only, 
and  not  to  any  other  perfon  or  perfons,  ufe 
and  ufes. 

Afterwards,  W.  and  A.^  ly  writing  in- 
dented, fealed,  fcff.,  reciting  the  above  in- 
denture, the  ufes>  and  the  power,  did  revoke 
the  faid  ufcs,  faving  and  except  the  ufe  and 
eftate  limited  therein  to  the  faid  fF.  for 
life,  the  remainder  to  A.  his  wife  for 
life  3  and,  hy  the  fame  writings  declared  that 

the 
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the  faid  recavcry  (hould  be  tor  the  uft 
of  the  faid  IV.  for  life,  remainder  to  Am 
for  life,  remainder  over,  with,  the  likd 
pou'er  of  revocation,  as  before.  After- 
wards JV.  and  A.  died.  And  one  queftioa 
was,  whether  the-  revocation,  and  new  decla- 
ration, and  limitation  of  the  faid  new  ufes 
were  good  and'efici^tual  in  law  ?  And' it  wa9 
argued  that  tbey^  were  not  fufBcicnt  in  law ; 
and  on^  ground  of  ao'gpment  ag^infl:  tfasm 
wad,  becauie  the  revocation  and  limicatiod 
(as  this  provifo  was-  penired)  could  not  be* 
in  on€  and  the Jamtdttd \  for,  in  that^  thrte' 
times  were  to  be  obfcrvpd,  namely,  the  time 
of  revoking,  the  time  of  ceaflng.  th©  old 
uiesi  and  the  time  of  declaring  new  ufe$# 
Firft,  The  alf-  of  revocation  ought  to  have 
been  "  by  writivg^  fcaled,  fefr^j"  then  came* 
the  fecond  time,  namely,  /*  and  that  at  all 
times  FROM  and  after  fuch  time  as  JV.  and 
A.  by  any  fuch  writing  fo  exprefled  and  de- 
clared/* fo  that  there  was  a  diftinftion  of 
timesj  'z;/:?.  ^^  /rem  apd  after  fuch  time,  6f^" 
the  former  ufes  ftiould  ccafe,  and  ^'  after  they 
wereceafed,"  thefi  followed. the  third  time, 
*'  and  that  then  znd  from  thenceforth ^'^  name- 
ly, after  the  time  of  the cejfet,  the  faid. re- 
covery (hould  be,  ^fr.  to  fuch  ufes,  as  by 
any  fuch  deed  or  writing,  Cs?r,  Ihoiild  bo  . 
declared  and  limited.  In  which  cafe  {iy 
Jtich  deed)  which  was  as  much  as  to  fay, 
'    .  ^'  pr 
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§€ 


per  bujufmodi^  or  conJimiU  Jcriptumy'  it 
ought  to  have  been  like  in  all  circumftanccs  % 
as,  to  have  been  their  joint  writing,  fea]ed 
and  publiflicd  as  the  other,  but  could  no: 
be  tbf  fame  deed  j  for,  the  firft  deed  was 
finilhed,  when  it  was  fealed  and  publifhed  5 
and,  after  tbat^  nothing  could  be  added  to 
iti  for  tbaty  by  the  publifhing,  was  com- 
pleated,  and  its  time  paft :  then,  after  that 
time,  the  time  of  the  cfjfer  ought  to  pafs, 
and  then  came  the  time  to  declare  new  ufes  j. 
fp  that  it  was  not  poffible  that  the  declaration 
of  the  new  ufes  could  be  in  the  deed  of  the 
revocation,  but  it  ought  to  have  been  /« 
another  deed:  and  it  was  muqh  inforced  by 
thcfe  words  ^*  fhall  be^^  which  was  the  fu^ 
ture  tenfci  and,  thereby ^  it  appeared,  that 
the  revocation  ought  to  have  been  paflcd 
before  the  new  declaration  fhould  have  been 
made,  becaufe,  of  the  words  **  fhould  be 
declared  or  limited,"  It  was  alfo  obje(5lcd> 
that,  although  ex  indulgentia  legis,  the  law, 
in  divers  cafes,  would,  in  conftruftion,  con- 
fider  two  diftinft  times  in  one  inftant, 
(which,  in  truth,  was  not  any  time) ;  yet, 
no  oafe  could  be  put,  that  by  any  conftruc- 
tion  three  times  might  be  admitted  in  one 
inftant :  and,  therefore,  it  was  faid,  that 
this  cafe  differed  from  Digges's  cafe ;  for 
there  there  were  but  two  times,  which  well 

flood 
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ftood  with  the  learning  of  inftants,  and  with 
the  cafe  of  the  fine  there  put.  But,  put  the 
cafe  that  there  were  three  conufors  of  a  fine, 
and  that  the  conufee  render  to  one  of  the 
conufors  for  life  or  years  a  rent,  and^rant 
the  reverfion  to  another  of  the  conufors  for 
life  or  years  rendering  rent,  and  by  the 
fame  fine  grant  a  reverfion  in  fee  or  in  tail 
to  the  third  conufor  s  it  was  faid,  that  fuch 
fine  fhould  not  be  received^  becaufe  that 
an  inftant  could  not  be  of  more  than  two 
times.  But,  it  was  anfwered  and  rttolvtd 
by  the  whole  court,  that  the  ancient  ufts^  in 
the  principal  cafi^  were  revoked,  and  the  n^ 
ufes  well  declared  in  t\it  fame  Attd  y  becaufe, 
Firft,  In  judgment  of  law,  there  were  not 
in  this  cafe  but  two  times  concurrent  in  one 
inftant,  namely,  the  time  of  the  ceafing  of 
the  former  ufes,  and  the  time  of  the  decla- 
ration of  the  new ;  for,  although  the  rev^ 
cation  and  the  ceajing  of  the  former  ufes  were 
diftinguiftied  in  wordsy  yet,  in  trutb^  they 
were  one ;  for,  the  uje  which  was  revoked, 
ccafed,  ^uAthe  uje  which  ceafed,  was  revok- 
ed. Secondly,- It  was  refolved,  that,  although 
no  ufe  ceafed  until  the  writing  of  revocation 
was  fcaled  and  publiflied,  and,  after  the  fcal- 
ing  and  publication  thereof,  nothing  could 
be  added  to  it,  yet  it  well  ftood  with  the 
words  of  the  provifo  and  the  intention  of  the 

parties, 
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pitiies,  that  the  new  declaration  might 
ie  in  the  Jnme  deed ;  for,  both  being  con- 
tained  in  one  and  the  fame  writings  firft,  its 
operation  (hould  be  to  make  a  deflruffion  of 
the  former^  and  eoAnftanti  2i  creation  of  the 
newy  ufcs ;  and  this  word  **  Jucb'^  more 
properly  extended  to  the  fame  writing  in 
which  the   revocation  was,     than   to   ano- 

r  theri  for,  **  by  fuch  writing/*  was  as  much 
as  to  fay,  *^fer  idem  vel  hujujmodijcrif  turn y* 
and  fo  it  fhould  be  taken  in  the  principal 
cafe.  And  thefe  words,  ^^  Jbould  be^^  (hould 
be  faid  future  in  rejpe^  of  the  indenture,  and, 
in  judgment  of  law,  Jubjequent  alfo  to  the 
revocation  \  and,  although  thefe  claufcs  were 
eimtradiSoryy  and  ex  diametro  pugnarenty  be- 

I  caufe  the  one  defltoyed  and  the  other  created, 
yet,  the  conftruAion  of  the  law  (which  de- 
lighted in  making  reconcilement,)  made  a 
good  accord  between  them.  For,  to  the  in- 
tent that  the  new  ufes  (hould  be  created,  the 
law  adjudged  that  the  claufe  of  deJiruSion 
(hould  have  the  priority y  although  both  were 
contained  in  one  and  the  fame  deed,  and 
took  effeft  by  one  and  the  fame  delivery. 

Where  a  power  of  revocation  is  refer ved, 
the  eftatcs,  created  by  the  deed  in  which 
fuch  power  is  contained,  may  be  defeated 
federal  ways ;  namely,   Firft,  By  an  exprefs 

revocation. 
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J-evDCation,  as  was  done  in  D/g'^^/s  and  Ftft^ 
William's  cafes.  Secondly,  By  a  revocation 
in  law.  As  where  the  donee  of  the  power 
does  an  aS  of  a  nature  that  is  irreconcileabU 
with  the  exiftence  of  the  former  iifes  ;  quia 
jion  refert  an  quis  intentionem  Juam  de- 
claret  verbisy  an  rebus  ipfiSy  velfaSis ;  and 
when  a  man,  having  power  to  revoke,  li- 
mits new  and  oiber  ufes,  he  tberebyy  figni- 
fics  his  purpofe  to  determine  and  alter  the 
ufes  before  limited. 

This  idea  of  a  conftruftivc  revocation 
feems  not  to  have  been  allowed  of>  in  law, 
until  fomc  time  after  the  ftatutc  of  ufes; 
for,  Seroop'%  cafe  was  founded  only  on  one 
authority,  namely,  the  cafe  o(  Frampton  and 
Frampton,  cited  in  that  cafe  to  have  been 
determined  Trin.  2jac.y  of  which  cafe  I  have 
not  met  with  any  report.  The  circum- 
ftances  in  Scroop^s  cafe  were  as  follows. 

Scfoop'scafe,        S.y  feifed  in  fee  of  the  manors  of  //.  and 
r 0^2  Roll!    ^>  h2iying   iffue  yf.,   by    indenture^  dated 
Abr.  263.       26th  ofjune,  23  Elizabetby  for  the  preferment 
10  Ja,  I.  ^       of  fV.  his  wife  and  y1.  his  daughter,  cove- 
nanted to  (land  feifed  of  the  faid  manors  to 
the  ufe  of  the  faid  S.y    W.y  and  A.  for  their 
lives,  and,   afterwards,   to  the  faid   /!:  and 
the  heirs  of  her    body,    with  remainders' 

over; 
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aver ;  with  a  provifo  that,  if  the  faid  «y.^ 
during  his  life,  ihould  be  difpofed  either  to 
determine,  difannul,  change,  alter,  enlarge, 
diminifli  or  make  void  "  the  ufes,  or  eftatcs,  or 
any  of  them  of  tlie  premifcs,or  any  part  there- 
of,  that  then  k  fhould  be  lawful  to  and  for 
the  faid  S.  at  all  tinlcs,  at  his  plcafurc,.  by 
bis  wriling  indented    under   his  hand  and 
fcal,  fubfcribed  in  the  prefcnce  of  three  wit- 
nefl«s    to    determine,    difannul,   ^c. :    and 
ulfr  by  xhtjame  writing  at  his  will  and  plca- 
fure,  or  any  other  writing  whatfoever,   fign- 
ed,  and  fubfcribed  as  above,  to  limit,    de- 
clare, and  appoint  the  ufes  of  the  fame  to  the 
pcribns  aforefaid,  or  to  any  other  perfons, 
6?^."   fV.  died,  then   S.  married    £•,  and, 
by  indenture  oi  November^  33  Elizabeth^  fub- 
fcribed in  the  prefcnce  of  three  witnefles, 
in  confideration  of  a  jointure,   to  be  made 
to   the  laid  E.y  covenanted  with  trujiees  to 
fiand  Jeijed  of  the  manor  of  i7.,  totheufeot 
S*  and  E,  for  their  lives,  and,  afterwards,  to 
the  ufc  of  the  right  heirs  of  *?.,  ^c;  and 
other  conveyances  of  the  fee  fimplc  were 
afterwards  made*     And  hereupon  the  quef- 
tioa  was,  whether  the  indenture  of  the  33 
Elizabeth  was  a  good  revocation    and  re- 
appointment according  to  the  power  ?  and 
it  was  refolved  fo  to  be;   for,  although,  in 
this  cafe,  there  was  Xkotany  exfrefs  fignification 

of 
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ot  «9/s  purpofe  or  refolution  to  dfctcrmmCi 
difannul,  (^a  yctj  for  as  much  as  he,  by 
the  faid  indenture  of  ^^  Elizatctb,  cove* 
nanted  to  ftand  feifed  to  the  ufe  of  himfelfi 
and  the  faid  E.  his  then  wifc^  and  after- 
wards to  his  right  heirs,  ibis  inured  to  twQ 
intents  2  1  ft,  7b  declan  his  purpofe  and  refolu- 
tion to  determine,  difannul,  &r.j  and,  tbereiy^ 
the  former  ufes  ceafed  ipfo  faRo  \  and,  idly. 
The  covenant  in  the  fame  indenture  inured 
to  raife  a  new  ufe  to  the  faid  S.  and  £.,  and 
to  the  heirs  of  S. 


Cited,  It  was  hdd  by  Lord  HaU^  (on  obferving 

3  ^^^  S\\*  upon  the  cafe  of  Ingram  and  Parker. ^  con- 
1  Vent.  290,  trary  to  the  opinion  of  the  three  judges 
1.  in  Com.  ^ho  decided  it,  that  a  bareain  and  fale, 
,,   '  '   although  it  were  noi  iwroHed^  would  be  a 

Vid4  reafon     good  execution  of  a  power  within  the  rca- 
upra  III.      foning  in  Clere'^  cafej  namely,  as  an  a6t  of 

the  donee  of  the  power,  which  could  not 
have  any  operation,  unlefs  it  could  take  effed 
as  an  execution  of  the  power,  becaufe,  the 
deed  of  bargain  and  fale,  witbout  enrollmentt 
would  be  void,  unlefs  it  could  take  effed 
as  an  appointment  by  virtue  of  the  power. 

It  is  obfervable,  upon  this    opnion  of 
Hale^  on  the  cafe  of  Ingram  and  Parker^  that 
it  may  be  fupported  without  at  all  infring- 
ing 


Ing  upon  the  principle  of  thofe  cafes  m 
which  it  hath  been  held  that,  where  a  power 
is  limited  to  be  executed  by  a  devife,  a  de- 
vife  made  in  execution  of  it,  will  not  be 
validj  unlefs  it  have  all  circumdances  ne* 
ceffary  to  convey  the  fame  fpecies  of  pro* 
perty,  where  it  is  not  to  operate  in  execution 
of  a  power :  for,  where  a  power  is  limited 
to  be  executed  by  a  devife  generally^  th« 
law  implies  from  ihetue  that  the  creator  of 
the  power  required  all  circumftances,  ijecef* 
fary  to  a  valid  devife  of  that  whieh  is  the 
fubjeft  on  which  the  power  is  to  operate,  to 
attend  the  execution  of  fuch  a  power, 
as  pointedly,  as  if  he  had  exprcfsly  deti"- 
neated  each  circumftance  ejfential  to  a  yaK?l 
will  in  the  limitation  of  the  power.  '  And 
a  fimilar  argument  would  have  applied  in 
the  cafe  of  Ingrain  and  Parker^  had  the«  power 
there  been  exprefsly  limited  to  hav^  been 
executed  by  bargain  and  Jale  \  becaufe,  in 
fuch  cafe,  an  implication  would  necejfariy 
have  arifen,  that  the  donor  of  the  power 
meant  that  inroltment  (hould  be  one  circum- 
ftanc^  attending  the  execution  of  it;  for, 
as  he  required  it  to  be  executed  by  bargain 
and  fale,  it  mud  from  thence  have  been  in- 
fered,  that  every  thing  neceffary  to  the  con- 
ftitution  of  that  fpecies  of  conveyance  was 
meant  by  the  creator  of  the  power  to  be 

S  ,      purfucd 
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purfued  in  the  execution  of  it.  But,  in  the 
cafe  of  Ingram  and  Parker^  as  it  occure^i 
the  queAion  was  not,  whether  it  was  the  in-^ 
Unt%cn  of  the  donor  that  the  power  fi^uU 
be  executed  by  bargain  zsAJale  \  for  no  pro* 
yifion  was  made  as  to  the  particular  fpecie$ 
of  conveyance  by  which  the  power  was  t9 
be  executed;  but,  whether  the  donee  of  tfie 
power  intended  the  inftrument  to  take  iff$S 
ts  a  bargain  and  fale,  or,  as  an  execution  of 
the  power ;  and  it  was  perfedly  clear  that 
he  intended  to  execute  the  power  ^  if  th^ 
were  fo,  then,  the  queftion  would  be,  whether 
he  had  complied  with  the  circum/ifinces  re- 
quired by  the  donor  ?  for,  if  he  had,  there 
could  be  no  doubt  but  that  his  ad^Qught 
to  be  fupported,  if  it  could  fo  be,  conGftent 
with  the  rules  of  law :  becaufe,  in  confi- 
deration  of  law,  his  aff,  if  attended  with  the 
forms  required  by  the  power,  was  as  the  off 
of  the  donor  of  the  power  taking  effcdt  out 
t)f  his  ownerfhip.  Then  the  cafe  fell  exafify 
within  the  principle  of  Scroop^s  cafe,  viz.,  it 
was  clearly  intended  by  the  donee  of  the 
power  to  be  an  effeSual  conveyance;  It  could 
not  operate  as  Jticb,  as  a  bargain  and  fale 
for  want  of  inroUmcnt,  then  it  .mufl:  be 
confidcred  either  as  merely  a  deed  made  in 
execution  of  the  power,  or  as  a  void  inftru- 

ment ; 
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mentir  hut,  ut  res  magis  vs^kat  qMrnperem^ 
M  o^ght  fo  be  confideved  a»  intended  by  die 
doiQcie  to  take  efftft  under  the  powcr»  ao4 
9dt  asa  bargain  and  iale ;  in  which  laitit  vm^ 
it  would  be  void  for  wanx  of  inrollmo^it.  S 

V 

Thusi  where  the  eacecution  of  the  power   ?^-  ^^^o\. 
©f  cevocatioA  was  es^rejtfy  required  -^  Atf  cafe/^^Rcp, 
4p^y  i^d  indented  to  be  inrolledi  itwaira^    '73>  b. 
fdlvcd,  that  that  was  as  much  as  to  fay  by    ,2^  16,"  26* 
deed  indented  ^;7^i»r^//^^;   for,  no  revoca- 
tion fliould  be  made,  in  that  cafe,  uY)til  the 
dc^d  were  inroHed :  as,   if  it  lho6ld  <Spt' 
Mte  as  a  revocation  before  the  inroHmerit  in  \ 

fuch  cafe,  then  probably  the  deed  woiild  rie- 
ver  be  inrolled  ;  which  would  be  againft  the 
words  and  intent  of  the  creator  of  fuch 
power. 

And,  if  the  donee  of  a  power  of  revoca- 
tion require  that  the  inftryment,  by  which  he 
revokes,    fliall  be   inrolled   in  a  particular 
court,  it  will  not  take  effcft,  as  a  re^vocation 
of  ufes  under  the  power,  until  that  be  done; 
and,  accordingly,  it  was  refglved  in  Digges*s  I^i^cs's 
cafr,  that  there  was  no  perfcft  and  complete   RefoK 
revocation  by  the  indenture  of  20th  of  Sept.    i  Rep,  175, 
ann.   13  Eliz.  until  the  indenture  w^j /»r^/-  '    "^'^*' 

'led  in  Chancery ;  for,  alchbugh  the  provifo 

S  2  of 


of  revocation  in  the  firft  indentiire  lA  tfatt 
cafci  woold  have  been  fatisfied  by  an  in* 
follment  in  any  of  the  king's  courts, 
^as  in  that  cafe  it  was  in  the  Connmon 
Pleas)  ;  yet,  inafntiuch  as  the  indm^ 
ture  of  revocation  itfelf  limited  the  revo- 
cation to  take  effeft,  after  die  inrollment 
thereof  in  the  Chancery y  for  that  realbn,  thert 
•was  no  ferfeS  revocation,  until  it  was  is- 
tolled  in  the  Chancery. 

<  •  •  * 

A  feoffment  made  for  further  ailurance» 
will  not  be  a  revocation  of  a  covenant  to 
ftand  feifed  to  ufes  with  power  of  revo- 
cation. 

Sir  James  Thus,  whcrc  A.  covenanted  by  indenture, 

P«rrot's  jjj  confidcration  of  natural  love  and  affcdion, 

Abr*  795.  8*.   to  ftand  feifcd  to  the  ufe  of  himfclf  for  life, 
S.C.  Moore    ^^  remainder  to  B.  his  fon  for  life,  re- 

mainder  to  D.  his  reputed  fon  (he  being  his 
baftard)  for  life,  with  divers  remainders  over; 
and  alfo  covenanted  to  levy  a  fine  and  to 
make  a  feoffment  or  other  alTurancc,  at  the 
requcft  of  the  covenantees,  for  further  af- 
furance,  which  fhould  enure  to  the  fame 
ufes  :  with  a  provifo  that  "  if  he,  by  a  writ- 
ing, £ffr.,  fhould  revoke,  alter,  change,  di- 
minilh,  enlarge,  or  othcrwife  limit,  appoint, 
or  difpofc,  to  or  with  any  other  perfon,  or 

ia 


*      (    »6i     ) 

in  any  other  manner  and  form^  any  ule  or 
ufes,  cftate  or  eftates>  intereft,  or  limitation 
bf  the  faid  indenture  given^  limited,  or  con« 
veyed,  to  any  other  perfon  of  the  cftates  in 
queftion ;  that  then  the  faid  A,,  and  every 
other  perfon,   fhould  be  feifed  to  the  faid 
ufes/'     vf.,  afterwards,  made  a  feoffment  in 
fee  to  the  faid  covenantees,  in  performance 
of  the  covenants  in  the  faid  indenture,   to 
the  fame  ufes,  intents,  and  purppfes,  as  were 
in  the  faid  indenture  declared,  limited,  and 
appointed,  and  to  no  other,  but  the  ufes 
xvere  not  recited  in  the  deed  of  feofiment  $ 
there  being  only  a  general  reference  to  the 
indenture:  the  queftion  -was,  whether  this 
feoffment  could  be  confidered  as  an  iW^« 
fendant    afluranCe,    conveying    the    eftatc^ 
among  others,  to  the  haftard  Jtat^  and  fo  a 
revocation  of  the  covenant  to  ftand  feifed  i 
becaufe,  othcrwife,  be  could  not  take  any 
eftate,  as  the  covenant  to  ftand  feifed  would 
not  raife  any  ufe  to  him  ?  And,  it  was  lield> 
that  this  feoffinent  was  not  an  independanl 
aft,  nor  any  revocation  of  the  ufes  railed  by 
the  indenture,  nor  did  it  give  any  eftate  in. 
remainder  to  D.,  the  baftard  fi>n,  it  being 
made  only  for  further  aflurance  accordiiig*ta 
the  covenant. 

9 
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Vid.  Lbrd 
Leiceftcr's 
cafe,  f'upra 
68. 


Sir  Richard 
Lee's  cafe, 
1  And.  6jm 


A  poww  of  ftvocation  may  be  cxtcutcd 
by  fcvcral  inftrumcnts  ;  as  by  fine  and  deed ; 
for,  all  of  thcna  taken  together  will  be  con* 
fidered  as  only  one  affurance. 

.  .And  fuch  power  may  alfb  be  executed  at 
different  times,  over  different  parcels  of  the 
cftates  fubjefted  thereto. 

-  Thus,  where  L.  levied  a  fine  of  the  ma- 
nors of  S,y  L.y  and  5.,  together  with  other 
knds,  and,  afterwards,  by  indenture  be- 
tween himfelf  and  the  conuzces,  declared, 
that  the  fame  fhbuld  enure  to  certain  ufcs  in 
the  faid  indenture  mentioned ;  with  a  pro- 
vifo  that,  if  "  the  faid  L.  fiiould  be  minded 
to  alter  or  determine  any  of  the  faid  ufes,  to 
the  intent  to  alien  or  fell  at^  part  or  pared 
Qf  the  pl-emifeR,  and.  declared  fucli  his  in- 
tent by  writing  under  his  hand  and  feal,  that 
thciL  they  (hould  be  feifed  of  fugh  part  or 
pared  as  the  faid  L.  ihould  declare  his  in- 
tent to  fell  or  alien,  to  the  tife  of  the  faid 
Lm  his  heirs,  or  affign^,  liny  thing  bcforc- 
mbncioirrd  to  the  coniraff  noct^ithftand- 
ing-"  Afterwards  £.,  accdrdirig  to  this 
pit)vifo,  declared  by  writing  as  fc  part  c{ 
the  land  mentioned  in  the  fine,  Aat  he  was 
minded  to  alter  the  ufes  thereof  with  in- 
tuit ^  'alien  it.     Theft,  '''by  another  deed, 

he 
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he  declared  his  intent  and  mind  as  to  the 
manor  of  Z*.  was  to  alien  and  fell  that.  And^ 
afterwards,  by  another  writing,  he  declared 
bis  jfntent  and  mind  as  to  all  the  refidue  of 
the  prcmifes  mentioned  in  the  fine,  was  to 
alien  it,  i^c.  And  the  queftion  Mras,  whe- 
ther, upon  this  provifo,  which  gave  liberty 
to  alter  the  ufc  or  ufes  for  part  or  parcel, 
&?r.,  he  might  make  the  fevcral  declarations 
Aated  ?  And  it  was  contended  th^t/  when 
X.  had,  according  to  the  provifo,  declare 
his  intent  that  part  fhould  be  aliened,  and, 
thereby,  executed  the  liberty  given  him, 
-which  was  to  alien  part,  but  not  all,  and 
when  he  had  altered  the  ufes  as  to  part,  he 
could  not  afterwards  alter  them  as  to  the 
other  part  i  for,  of  part  he  had  made  his 
cleAion,  and,  therefore,  ought  to  have  held 
himfelf  content.  But,  the  court  were  of  opi- 
nion, that  the  firft  ufes  were,  by  the  deed, 
altered  as  to  the  faid  manor  of  L.i  for,  ic 
appeared  that  it  was  the  intent  of  L^  to 
have  liberty  to  difpofe  of  any  part  at  his 
pleafure,  and  that '  manor  was  but  p^rt, 
therefore  this  Was  within  the  words  of  the 
provifo,  notwithftanding  that  L.  had  hefon 
aliened  another  part. 

But,  Tome  doubt  was  entertained,  whether   Sir  Richard 
L.    might    have    altered  the  ufes  for  all   j^^^/y. 

84'  the  ' 
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the '  premifes  or  not ;  btcaufe  he  had  re- 
fer ved  liberty  only  for  part»  and  not  for  the 
whole.  Butj  the  reporter  fays  that^  conGdering 
.the  cafe,  and  that  the  intent  appeared^  that 
L.  might  have*  aliened  all  and  eviry  part, 
or  parts  ovly^,  as  he  had  pleafed^  it  ww 
jeafonable  when  part  of  a  deed  tended  one 
way,  and  part  of  it  another  way^  the  intent 
to  be  reafonably  taken  upon  the  worda> 
ihould  be  taken^  and  the  law  be  according; 
;.to  that* 


cafe,  I  Rep. 

Rcfol.  S.  C, 
Mjorc  603, 
S.  C.  iupra 
359. 


Accordingly,  in  Digger's  cafe,  where  the 
power  (as  to  this  point)  was  to  revoke>  ^^  sU 
jany  iimi*  during  the  life  of  the  donee  there- 
of, any  of  the  ufes  or  eftates  and  to  limic 
new  ufes ;  it  was  refolved,  as  fiated  by  Lord 
Coke,  that  the  donee  of  the  power  might  re- 
voke part  at  one  time,  and  part  at  another 
time^  apd  fo  of  the  refidue  until  he  had  rc- 
;VoJccd  all  J  for,   thcfc  words  "  ai  aty  time'* 
.aimounted  to  as  much,   and  were,  as  if  he 
,had  faidy  ^^  from  time  to  time  as  often  as  he 
fliould  think  good," 


Moofe  60 J, 

605. 


But,  as  this  cafe  is  dated  in  Sir  7*.  Moore^s 
Reports,  the  refolution  in  Bigges'%  cafe  ex- 
aftly  concured  with  Anderfon'%  opinion^  for, 
it  is  there  ftatcd  to  have  been  refolved,  Firft, 
That  the  words  in  the  proviio^  that  it  ({lould 


• 
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ht  lawful  for  him  at  any  time  during  hit 
life,  (^c.f  Ihould  be  intended  mUs  quoties 
during  his  life,  and  not  reftrained  to  om 
iimi  in  his  life.  Secondly,  That  the  words» 
mtyitfe  or  tftati  of  tht  premfis  or  gfiy  part 
thereof^  (hould  be  intended  as  well  one  part 
at  one  time,  as  another  part  at  another  time  $ 
apd  not  be  reftrained  to  an  ele&ion  to  make 
a  revocation  at  one  time  of  all  or  of  any 
part,  and  no  revocation  afterwards  of  any 
other  part« 

A  power  of  revocation  may  be  executed  Thome  r. 
conditionally.    Thus,  where  ^.,   fcifed  in   Thome, 
fee,  made  a  fettlement  of  the  eftatcs  in  qucf-  iga!™.  l!** 
tion,  with  power  of  revocation  %  and,  feven  Perkios  v. 
years  afterwards,  mortgaged  the  fame  in  fee   ^  ^^* 
toone  of  the  remainder-men  in  the  fettlement;  ' 

and  the  condition  of  the  redemption  was^ 
that,  if  the  mortgagor  or  his  heirs  paid  the 
money  at  the  day,  be  (hould  have  the  lands  in 
hii  former  eftate  :  the  qucftion  was,  whether 
this  mortgage  was  a  total  revocation, 
or  only  pro  tanio  ?  And  the  Lord  Keeper 
declared,  that  ic  was  a  revocation  pro  tanto 
Only,  the  mortgagor  being  to  have  the  lands 
on  payment^  as  im  his  former  eftate ;  and 
ic  was  decreed  accordingly. 

But,  Sir  Jofepb  Jeiyl^  in  giving  his  opi- 
nion in  the  cafe  of  Fitzgirald  and  Lord 

Faucon^ 
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Pkaimtbirge^  faid,  that  he  knew  of  no  caft 
but  that  of  a  mortgage,  ivherein  equity 
controkd  a  power  of  revocation  i  and  the 
^albii  of  chat  cafe  was,  becaufe  the  mort* 

gagor  in  4quity^  continued  lo  be  ftill  owner 
of  the  eRate,  it  being  confidcred  iherc  but 
as  a  pledge  for  the  nioney.  And  the  decifioa 
in  that  cafe  fcems  to  go  a  gaai  way  in  fup» 
port  of  Sir  Jtf^k  Jikyl's  opinion* 

Fitzgerald  ct        There,  F.,  being  unmarried  and  h^^i^S 

FaoLberge  "^  "^^'^^^  ^"^  !^^»"g  ^^'^^^  of  eftates  of  large 
€t  il.  annualyaltie,didbyleareandreleafe,datedthe 

pjJr'S'  ^^  *"^  3^  of  7«/y,  171^,  as  well  for  fettling 
545.  S.  C.  the  faid  premifes  in  his  name  and  bloo<}> 
fiizgib,  207.  xo  the  fevcral  ufrs,  trufts,  and  purpofcs>  and 

in  fuch  manner  as  therein  after  limited, 
•'  with  liberty  neverthelefs,  to  and  for 
him  the  faid  F.,  freely  and  clearly  at  his  will 
and  pleafurc,  to  difpofe  of,  charge,  or  alie- 
nate the  faid  premifes,  or  any  part  thereof, 
for  any  eflate  or  eftates  \^hatfoever,  as  he 
fhould  think  fit ;  and  to  revoke,  rccaH,  and 
make  void  all  and  every  the  ufe  and  ufes, 
frufts,  limitations  and  appointments  there- 
by raifed,  limited,  and  appointed,  mentioned 
and  declared  concerning  the  fame,  as  alio 
in  confideration  of  5  J.,  convey  to  truftces 
and  their  heirs  all  the  eftates,  to  the  ufe 
^f  himfelf  for  life,   with  remainders  over," 

'There 
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Thertt  was  alfo  a  term  cteattd,  atnoAg  other 
things,  by  fale,  mortgage,  or  demifc  there- 
of, for  the  term,  or  any  part  thereof,  to 
raife  all  fuch  fums  as  F.  Ihould  owe  at 
his  deceafe,  and  alfo  all  fuch  fums  as  he,  by 
his  laft  will^  or  any  other  deed  or  writing 
executed  under  his  hand  and  feal,  in  the 
pr^ence  of  two  or  more  witnefTes,  Ihould 
give  and  appoint  to  be  paid,  or  charge  the 
premifes  with,  to  any  perfon  or  perfons  what-*- 
foerer:  but,  if  the  perfon,  next  in  remaind-^ 
er  expeftant  on  the  term,  fhould  pay  all 
the  faid  debts,  annuities,  and  monies,  fb  to 
ht  devifed  or  appointed,  then  the  term  was 
to  ceafe.  Then  followed  thcfc  provifocs: 
Firft,  **  A  provifo  or  power  for  the  faid  jF., 
from  time  to  time,  by  any  deed  or  writing 
under  his  hand  and  feal,  to  be  (igned  and 
duely  fealed  and  delivered  in  the  prefence 
of  two  or  more  witnefles,  to  demife,  Icafe, 
limit,  or  appoint,  the  faid  premifes  or  any 
of  them  to  any  perfon  or  perfons  whatfoever 
for  any  term,  or  terms  whatfoever,  for  fo 
much  yearly  rent,  aa  the  faid  F.  Ihould 
think  fit,  and  with  fuch  other  conditions 
and  agreements  as  the  iaid  P.  ihould 
pkafe."  Secondly^  •'  A  provifo,  that  if  any 
&malei  who,  according  to  the  limitations, 
ought  CO  inherit  the  premifes,  fliould  marry 
aoy  perfon^  without  the  confent  of  the  truf- 

teesi 
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teeS)  or  ihould  marry  any  perfon  that  (houM 
he  a  Proteftantj  and  not  of  the  communion 
of  the  church  o(  Rome,  that  then,  and  im- 
mediately after  fuch  marriage,  all  the  cflratcs 
before  created  and  appointed  for  the  benefit 
^f  fuch  perfon^  fb  marrying,  ihould  ccale 
and  be  void/*  Thirdly,  a  provifo,  "  that  it 
(bould  and  might  be  lawful  to  and  for  the 
faid  F.,  at  any  time  or  times  during  his.  na- 
tural life,  at  his  will  and  pleafure,  to  grant, 
felU  or  demife,  the  thereby  granted  premifes 
or  any  part  thereof  j  or,  by  any  deed  or  writing 
junder  his  hand  and  feal^  or  by  his  lafi:  will 
and  teftament  in  writing,  (ignedj  fealed,  dc-* 
livered,  and  publifiied,  in  the  prefence  of 
three  or  more  credible  witneflcs,  to  revoke, 
repeal,  and  make  void,  all,  every,  or  any 
of  the  ufe  and  ufes,  eftate  and  eftates,  trufts 
and  limitations  before  raifed,  created,  limited 
or  appointed ;  and,  to  declare  and  limit  the 
fame,  or  fuch  other  new  ufes,  as  ihould  feem 
mod  meet  and  convenient  to  the  faid  Fr,  and 
then  and  from  thenceforth,  the  cftates  and 
ufes  before  limited  and  appointed,  and  fo  re- 
voked and  repealed,  to  ceafe  and  determine 
and  be  utterly  void,  as  if  the  fame  had  never, 
been  made,  limited,  and  appointed ;  and» 
that  the  faid  F.  ihould  and  might  difpoie 
of  the  faid  premifes^  and  every  part  and  par-y 
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pel  thereof  to  fuch  other  perron  and  pti^ 
fonz,  uie  and  ufes^  as  he  fhould  think  fic^ 
any  thing  before  mentioned  to  the  contrary 
in  any  wife  notwitfa (landing/' 

By  other  indentures  of  leafe  and  releafc^ 
dated  the  25th  and  26ch  o( Sepimbtr^  <7>5> 
made  between  F.  of  the  one  p^art>  and  T*  arid 
W.  of  the  other,  reciting,  that  F.  flood  in- 
debted to  feveral  perfons  named  in  a  fche- 
dule  thereunto  annexed,  in  the  feveral  fums 
therein  mentioned ;  he,  as  well  for  fecuring 
the  faid  debts  and   more  fpeedy  payment 
thereof  (and  in  confideration  of  5^.  as  alio 
for  other .  good  caufes,  conveyed,  to  T'.  and 
W.  and  their  heirs,  th^fremi/es^upon  truft  that 
they  or  the  furyivor  of  them,  &f^.,  (hould, 
ouf  of  the  rtnts  and  profits  cf  the  premijes  or 
hj  mortgage y  &c.,  raijejo  much  money  as  Jbould 
be  Jufficient  to  pay  all  tht  debts   mentioned  in 
the  faid  Ichedule  with  intereft,  over  and  abcvt 
the  feveral  annuities,  retfts,  and  rent-charges 
in  the  faid  fchedule  mentioned,  wherewith  the 
fame  premifes  ftood  charged,  and  p^y  the 
fame  in  full  difcharge  of  the  faid  debts  and 
intereft  i  and,   after    payment  thereof  and 
their  own  charges  being  fatisficd,  that "  they 
(hould  pay  the  overplus  thereof  (if  any),  aiuL 
reconvey  fuch  part  of  the  premifes  as  Jbould  re^^ 
main  unfold,  to  the  faid  F,,  or  to  fuch  per* 

fon 


/* 
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Am  and  perfoiu,  and  to  fuch  u6  and^nfe^ 
eftate  and  eftates,  as  the  iaid  F.  Ibouid,  by 
any-  deed  or  writing  under  his  hand  and 
feal,  attefted  by  two  or  more  credible  wit* 
nefles,  limits  direft^  and  appoint  the  fame. 
This  indenture  was  attefted  only  by  two  wic- 
nefles,  and  renriained  in  the  cuftody  of  IK.  i 
the  truftee^  till  his  death. 

Then,  by  indenture,  dated  the  26th  of 
Sefttmber  1715,  executed  by  all  the  faid 
three  parties,  reciting  the  leafc  and  rekaft 
of  the  a  5th  and  26th  of  September  1715,  \x 
was  declared^  that  it  ihould  and  might  be 
lawful  for  the  faid  F.  at  any  time  or  cimes 
thereafter  during  his  life,  at  his  will  and 
pleafure,-  by  any  deed  or  writing  under  his 
hand  and  feal>  attefted  by  two  or  more  wit- 
nefles,  or  by  his  laft  will  in  writing,  attefted 
by  three  or  more  witneflcs,  to  revoke,  repeal 
and  make  void,  all  or  any  of  the  trufts  and 
eftates  in  the  faid  indenture  of  releafe  of  the 
a6th  of  September  1715,  raifccJ,  created> 
limited  and  appointed  of  the  faid  premifes, 
and  every  part  thereof;  and  to  declare^ 
limit,  and  appoint  the  fame  to  fuch  other 
life  and  ufes,  as  fhould  feem  moft  meet, 
and  convenient  to  him;  and  that,  from 
.thenceforth,  the  trufts  and  eftates  fo  revoked 
and  repealed,  fhould.  ceafe  and  be  void,  as 

•  3  if 


if  thcfarw  had  nctcr  been  created^  limited, 
or  :^p9iatcd ;  and  that  i(  (hquld  aod  FpigHc 
bfi  lawful  foF  the  faid  F.  to  difpofp  of  the 
f^^ne  premifcs  or  any  part  thf  reof,  t<>  fuch 
Other  perfoA  and  perfoi^^  ufe  and  uie^  a$  he 
fiiotftd  ihiak  6c. 

-» 

F4.cHicd  on  the  j^th  of  J^numy  1716, 
haying  made  no  aj^o^ntment  ordHpi^fuJoii 

of  the  eftate  after  the  executi9n  of  th^di^f 

And^.  upon  thefe  fdveral  inftruments,  a 
qtajeftion  arofe  between  the  heir  at  law  of  F. 
and  the  <:laimants  under  the  fetdement  of 
171a,  whether  the  deed  of  Sepiemhr  1715, 
for  fecuring  |he  creditors  of  R  was  not  a 
reirocation  of  the  fectlement  of  1711,  pur* 
fuant  lofome  or  mc  of  the  prQviibes  therein 
contained  ?  It  was  contended  on  the  pare  of 
the  claimants  under  the  fettleoient  of  1712% 
that  if  thefe  deeds  of  17 15  were  deemed  to 
^e  a  revocation  ^  of  that  fettlenr)ent|  (which 
yp^n  other  grounds  ic  was  argued  they 
could  not  be)  yet,  they  could  not  be  a  total 
rerocation ;  becauie  it  was  admitted,  that 
thoie.deeds  operated  only  as  an  implied  revo- 
cat|oiH  by  reafon  of  their  iQConfidency  with 
rhc  ftttlement  of  171a  j  and,  therefore, 
were  no  further  a  revocation,    than  fuch 

incon- 
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inconfiftency  extended :  then,  the  r^leafehay^ 
ing  conveyed  the  prcmifca  in  truft  to  raifc 
money  for  paying  the  debts  mentioned  it 
a  fchedule  thereunto  annexed,  and  after- 
wards to  reconvey  to  F.  or  fuch  perlbns  or 
ufes  as  he  fhould  appoint,  without  faying 
to  F.  or  his  heirs,  or  limiting  the  eftate  in 
default  of  appointment,  whicH^was  the  cafe 
that  had  happened,  it  was  appreheAded  that 
the  releaie  of  17 15,  was  no  further  incon- 
Ment  with  the  fettlement  of  1712,  than  as 
to  the  particular  ufes  fpecified  in  that  deed, 
and  confequently,  as  to  the  reft  of  the  eftate, 
did  not  revoke  the  fettlement  of  17 12 ;  and 
that,  under  thofe  circumftances,  a  court  of 
equity  ought  to  reftrain  it  from  operating 
any  further,  than  to  fatisfy  the  particular 
purpofe.  It  was  argued  on  the  other  fide  as 
to  this  point,  that,  F.,  having,  by  the  deeds  of 
1715,  conveyed  the  fee  and  inheritance  of 
the  whole  eftate  to  9*.  and  W.  upon  trufts 
and  for  ufes  utterly  inconfiftent  with  thofe 
of  the  fettlement  of  17 12,  this  latter  con- 
veyance  muft  confequently  be  a  ccmpleat  re- 
vocation of  the  former ;  the  legal  eftate 
being  vefted  in  new  truftees,  who  could  be 
fcifed  thereof  upon  no  other  trufts  than 
the  new  ones,  and  F.  having  made  no  (lib- 
fequent  appointment  of  fuch  part  as  (houM 
remain  unfold,  after  the  particular  purpofcs 

were 
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%irere  anfwcred^  a  truft  muft  therefore  htGef^ 
farily  refulc  for  the  benefic  of  him  and  his 
heirs>  according  to  the  eftabliihed  rules  both 
of  law  and  equity;  confequently^  therd 
could  be  no  foundation  for  a  court  of  equity 
to  controul  or  abridge  the  operation  of  the 
deeds  of  171  Si  by  confirming  them  to  be 
only  a  revocation  ^r^  tanto,  merely  to  difiri- 
herit  one  of  the  co-heirs  at  law ;  and  of  this 
opinion  was  Lord  Chancellor  King^  alii  fled 
by  Sir  yofepb  Jekyl,  and  Lord  Chief  Baron 
Reynolds :  and  it  was  decreed  accordingly. 
And  on  appeal  to  the  Houfc  of  Lords^  the 
judges  having  delivered  their  opinionsy^r/t?- 
/im  upon  the  queftion,  whether  the  de^d  of 
1715,  were  a  revocation .  of  the  deed  of 
1712;  and  if  fo^  whether  the  faid  deed  of 
17 15,  were  a  total  revocation,  or  a  revoca- 
tion pro  tanto  ?  it  was  ordered  that  the  ap- 
peal fhould  be  difmifTed,  and  the  decree  af- 
firmed* 

Where  an  cftate  is  conveyed  to  ufes  with 
power  of  revocation  but  not  to  limit  new 
ufes,  no  new  or  other  ufe  can  be  avered  or 
declared  under  the  aflurance  that  creates  the 
power;  for,  in  fuch  cafe,  the  ufes  of  the 
original  conveyance  are  exhaufied  by  the  re- 
.vocation,  the  power  being  only  to  revoke 
and  not  to  limit  new  ufes  :   and  if,  in  fuch 
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cafes/  new  ufes  are  declared^  the^r  muft  bi 
limited  by  deed  or  fine  totakeeffeffout  of 
the  intereft  of  the  revokcr,  as  they  cannot 
take  effcft  out  of  the  original  conveyance. 

Becket'scafe,       This  queftion  feems  to  have  been  firft 
Lane  119.       agitated  in  Becked  cafe.  There  R.  B.  fcifcd 

of  lands  in  fee^  36  Eliz.  levied  a  fine,  tic. 
and  declared  the  ufe  to  be  to  himlelf  for 
life,  and,  afterwards,  to  7*.  B.  with  power  of 
revocation,  and  to  limit  new  ufes,  and  if  he 
revoked  and  did  not  declare  new  ufes,  then  the 
fine  to  enure  to  the  ufe  of  himfelf  for  life, 
and  afterwards  to  M  B.  in  fee.  R.  B.  re- 
voked by  indenture,  and  declared  new  ufes 
with  power  alfo  to  revoke  and  limit  new 
ufes,  and  that  then  the  fine  Jhould  he  tojucb 
new  ufes  and  no  other.  Then  R.  A,  by  a 
third  indenture,  revoked  the  fccond  inden- 
ture, and  declared  the  ufe  of  the  fine  to  be 
to  the  ufe  of  himfelf  for  life,  and  after  to 
H.  B.  in  tail,  the  remainder  over.  Then 
R.  B.  died  -,  and  a  queflion  arofe,  whether  the 
limitation  of  ufes  by  the  third  indenturfe 
was  good  under  the  power?  and  Bromltf 
and  Adams^  Barons,  held,  that  the  declara*» 
tion  of  ufes  made  bv  the  third  indenture  was 
good,  and  that  R.  5.,  having  power  by  tht 
firfl:  indenture  to  declare  new  ufes,  might  de- 
jclare  them  with  power  of  revocation  \  for, 
2  it 


h  Was  not  mirefy  t  powtr  but  conjoined  with 
an  int^reft,  and  therefore  might  be  executed 
with  a  power  of  revocation  i  and^  tbertf 
wheti  ht^  by  tht  third  indenture^  revoked 
the  former  ufes>  it  was  as  if  no  ufes  had  been 
declared)  in  which  cafe  he  might  declare  ufes 
at  aiiy  time  after  the  fine ;  and  they  relied  upon 
Digges*^  cafe^  where  it  is  faid>  that^  upon  fuch 
a  power^  a  man  can  revoke  but  once,  unlefa 
he  has  a  new  power  of  revocation  of  ufes 
newJj  to  be  limited ;  whereby  it  is  implied^ 
that^  if  he  has  a  new  power  to  revoke  the 
new  ufes  he  may  revoke  them  alfo*  But 
Sftigi  Baron^  was  of  a  contrary  opinion^  and 
hcld»  that  he  had  not  power  to  dedare 
lhn9  feveral  ufes  by  xhtfirft  contract,  which 
ought  to  aiudiorize  all  the  declarations  upon 
that  fine.  If  fo>  then  the  revocation  by  the 
third  indenture  was  good>  and  the  Itmitatioa 
void ;  and  ^anfiild  held^  that  the  ufes  in  the 
ibcond  indenture  ftood  unrevoked,  and  the 
new  ufes  in  the  third  indenture  were  void. 
The  power  in  the  fecond  indenture,  he  faid, 
^as,  that  he  might  revoke  and  Irmit  new  ufes> 
und  that  the  fine  ihoukl  be  to  thofe  nevi^  ufea 
and  to  no  others :  and,  then,  if  there  were  a 
revocation,  and  rio  punctual  limitation,  ho 
had  not  piirfued  his  authority  i  for  he  ought 
to  revoke  and  limit,  atid  he  couM  not  do 
the  one  without  the  other :  alfo  he  faid,  that, 

T  a  after 
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after  fuch  revocation  and  limitatbn^  the 
fine  fhould  be  to  fuch  new  ufes  and  no  other. 
Then^  if  there  were  no  new  ufes  well  limited 
in  the  third  indenture^  the  former  ufes 
fhould  not  be  void. 

From  the  very  loofe  manner  in  which 
the  preceding  cafe  is  reported^  it  is  no  eafy 
matter  clearly  to  underftand  the  foundation 
on  which  the  judges  refpedtively  refted  their 
opinions  thereon.  There  is  no  queftioni 
but  that,  where  there  is  a  power  of  revoca- 
tion and  of  limiting  new  ufes  with  an  in- 
tered,  the  new  ufes  limited  on  a  revocatioi^ 
may  likewife  be  limited  with  a  power  of 
revocation,  and  fo  on  Mies  quotiesi  and,, 
in  this  opinion,  they  feem  to  have  con^ 
cured ;  but,  they  appear  to  have .  differed 
upon  the  operation  of  the  word  "  limtedi' 
and  of  the  word  "  declaredy^  and  the  confc- 
quence  of  infcrting  them  in  the  power.  All 
the  judges  agreed  in  this,  that  there  was  a 
diJlinHion  between  the  conilruAion  to  be  put 
on  the  word  ^^  limited,*'  and  that  to  be  put  on 
the  word  *^  declared  i'  for,  Bromley  znd  Mans 
did  not  found  their  judgment  upon  the  ground 
that  the  third  indenture  had  purfued  the 
power  in  limiting  new  ufes,  but  they  argued 
that  it  revoked  the  ufc^  of  the  fecond  in- 
denture only,  and,   that   the  operation  of 

the 
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the  revocation  was  to  make  it>  as  if  no  ufes 
had-  been  originally  declared  upon  the  fine> 
in  which  cafe,  they  contended,  that  R.  B. 
might  have  declared  ufes  at  any  time; 
they  therefore  did  not  reft  the  ufes,  under 
the  third  indenture,  upon  the  original  in- 
denture declaring  the  ufes  of  the  fine,  as 
they  would  have  .done,  had  they  confidered 
the  third  indenture,  as  an  execution  of  the 
power ,  in  the  Jecond  indenture,  which  was 
raifed  out  of  the  power  in  thtfirft  indenture ; 
but  they  confidered  it  as  an  independant  a£l:, 
and  as  an  original  declaration.  But  Snig 
and Tanfield held,  that  the  word  "  limited^' 
in  thefecond  indenture,  mufl  operate  flri^Uy, 
and  muft  be  taken  as  reflraining  the  revokcr 
equally  to  limit  new  ufes  by  a  new  grant 
or  covenant  upon  confideration  :  and  that 
the  term  "  limity'  in  the  fecond  indenture, 
was  therefore  hot  fatisfied  by  the  declaration 
in  the  third  deed,  that  the  fine  jbould  entire  to 
the  ufes  therein  mentioned.  For,  they  held  that 
(the  fine,  having  been  at  firfl  declared  to 
c^nure  to  certain  ufes  with  power  to  revoke 
and  to  limit  new  ufes,  and  R.  B.  having 
executed  that  power  with  a  power  of  revo- 
cation and  limitation  only y  and  not  of  declara- 
tion,)  the  original  fine  could  only  enure 
to  the  exprefs  ufes  thereof,  namely  to  the 
ufes  limited  with  power  of  revocation  and 

T  3  limiting 
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limiting  new  ufes;  and,  Am,  when  X*B« 
by  the  third  indenture  revoked  the  fecond 
indenture^  and  declared  the  ufe  of  the  fine 
to  be  to  the  ufe  of  hinnielf^  &^.  he  did 
not  purfue  the  power  i  for^  fuch  dedara* 
tion  was  not  warranted  either  by  the  firft 
or  fecond  indenture,  but  a  ftri6fc  lionita^ 
tion  only  was  warranted  thereby.  And 
therefore  Snig  faid>  that  the  third  de^Uratm 
was  not  warranted  by  the  power,  and^  con« 
frquently,  that  the  fine  would  not  enure  to 
the  ufes  thereof.  And  ^anfield  faid,  that 
for  want  of  a  funffual  limitationj  the  power 
had  not  been  purfued,  thereby  €Uarly  dif« 
tinguittiing  z  punSfual  limifaiiBn,  which  there 
had  not  been,  from  a  declaration,  which  there 
was  !  and  therefore  he  held,  that  there  could 
be  no  new  declaration  of  ufes  of  the  fine, 
that  not  being  warranted  by  the  power :  the 
con  fequence  of  which  was,  that,  either  the 
ufes  of  the  fecond  indenture  muft  ftand,  or, 
ilaft.  III.     jj^^  ^fgg   declared   being  determined,  the 

cftate  muft  rcfult,  and  the  truftees  thereof 
muft  be  feized  to  the  ufe  of  the  original 
cognizor  and  his  heirs. 

And  the  opinion  o(  Snig  and  ^anfiild 
fcems  to  have  been  confonant  to  law ;  for, 
although  a  revokcr  may  limit  new  ufes,  when 
there  is  no  exprefs  pow^r  fo  to  do,  yet,  thofo 
new  ufes  cannot  take  cffcdt  as  ufes  /prsng* 

ing 
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ing  out  of  the  original  conveyanccj  but  mu(t 
take  cfFefl:  out  of  the  intercft  of  the  rcvokcr, 
as  a  new  limitation  of  the  tifei  and  the 
reafon  is>  that>  the  old  ufes  ceafing  by  the 
revocation!  and  there  being  no  exprefs  power 
to  declare  new  ufes>  the  eftate  out  of  which 
the  old  ufes  arofe  becomes  free  from  themi 
for,  that  eftate  was  only  bound  by  the  ufes 
limited  thereon  with  power  of  revocation^ 
and  the  confideration  extended  to  thofe  ufes 
pnlyj  znd,  confequently,  after  revocation^  it 
was  freed  from  them  :  but,  every  power  of 
revocation  giving  an  intereft,  in  the  eftate 
out  of  which  the  ufes  anfe,  to  the  revoker, 
he  may,  upon  a  confideration,  limU  new 
ufes  to  enure  out  of  that  intereft,  thpugh  he 
cannot  declare  new  ufes  upon  the  original 
conveyance :    if,  therefore,  a  man  make  a  i 

feoffment,  or  levy  a  fine,  and  declare  ufes, 
and  referve  a  power  to  revoke  them  wUb- 
cut  filing  mre^  he  cannot  revoke  them, 
and  declare  new  ufes  under  the  feoffment  or 
fine  I  for,  the  ufe  of  the  feoffment,  or  fine, 
being  once  declared  by  the  indenture,  no 
other  ufe  can  be  avercd  or  declared  thereof, 
which  is  not  warranted  thereby ;  for,  a  man 
cannot  declare  a  fine  or  feofiment  to  be  to 
new  ufes,  when  the  ufes  thereof  have  been 
«»^^  declared,  although  the  firft  ufes  be  de- 
termined, unleis  power  be  rcftrvcd  to  de-- 

T  4  dare 


•  ♦ 


(    aSo    ) 

i 
a 

dfire  new  ufcs ;  in  which  cafe  the  fine  enures 
•  *ep-  7^-  *to  the  power.  Thus,  if  a  man  declare  the 
'i.  •  *     '      ufe  of  a  feoffment  or  fine,  to  be  to  one  and 

his  heirs,  upon  condition  that  he  fhall  pa^ 

40  A,  (^c.^  or  until  he  do  fiich  an  a(5b,  if  the 

firll  ufe  be  determined,  the  feoffment  or  fine 

^  cannot  be  declared  to  be  to  new  ufcs :  for,  all 

the  uies  which  are  to  arift  out  of  the 
feoffment  or  fine,  ought  to  fpring  from  the 
firft  indenture,  which  tcftifies  the  intention 
of  the  parties  in  the  making  or  levying 
thereof.  Upon  this  ground  the  fecond  in- 
denture, in  the  principal  cafe,  and  the  limi- 
tation of  new  ufes  thereby,  were  well  war* 
ranted  by  the  firft  indenture;  for,  there  was 
a  power  referved  therein  to  revoke  and  de- 
clare new  ufes.  And  in  refpeft  that  the  power, 
"^  in  the  principal  cafe,  was  not  a  naked  power 
only,  but  with  an  interell,  the  new  ufes  might 
be  upon  condition,  or  upon  a  power  of  revo-* 
cation  to  determine  them  ;  but  the  declara- 
tion of  the  third  ufes  by  a  third  indenture, 
after  the  revocation  of  the  ufes  limited  by 
the  fecond  indenture,  and  re-limitation  with 
power  of  revocation  and  to  limit  new  ufes, 
was  not  warranted  by  the  firft  or  fecond  in- 
denture  ;  for,  the  power  in  the  firft  indenture 
was  exhauftcd  by  the  fecond  indenture,  and 
the  power  in  the  fecond  indenture  was 
^o  limii  and  not  to  declare,  and  without  fuch 

warraM 


'warrant  there  could  be  no*  declaration  of  aft¥ 
new  ufcs  of  the  firft  aflurancc  which  was 
not  authorized  by  the  firft  indenture. 

As,  in  fuch  cafe,  therefore,  if  the  rcvoker 
limit  new  ufes,  not  being  cxprefsly  war- 
ranted by  his  power  fo  to  do,  or,  if  warrant- 
ed, then,  not  exaftly  purfuant  to  the  terms 
of  the  power,  fuch  ufes  cannot  enure  upon  the 
original  conveyance,  but  muft  take  effedl: 
out  of  his  intereft  j  they  muft,  confequcnt- 
ly,  be  limited  upon  z  new  grant,  or  by  to*  ^ 
njinant  upon  a  cofifideration  exprefled;  the 
confideration  of  the  original  ufes  not  ex- 
tending to  the  new  ufes  limited  upon  the  re-^ 
vocation.  The  two  following  cafes  will  illuf^ 
trate  the  principles  here  laid  down. 

The  firft  arofe  upon  atrial  at  bar  for  lands   ward  r. 
in  Staffo'rdjhire,  and  the  cafe  was  thus,  /?.  B.y   Lei^tliai, 
having  ifluc  only  one  daughter  married  to       ^  •  -  ^3- 
E.y  levied  a  fine,  and  by  indenture  declared 
the  ufes  to  R.  B,  and  his  heirs  males,  re- 
mainder to  feveral  of  his  brothers  and  the  - 
heirs  males    of  their  bodies,  remainder  to    * 
the  faid  daughter,  &c.     And  in  the  inden- 
ture there  was  a  power  of  revocation  of  thofc 
tifes,  arid  alfo  a  power  to  declare  new  ufes. 
An  indenture  was  made  accordingly  revok- 
ing the  firft  ufes,  in  which  there  was  alfo  a 

power 
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power  of  revocatioo>  but  na  power  to  limit 
new  ufes.  Then  a  third  indenture  of  revot> 
cation,  and  alfo  declaring  new  u&s  wa» 
made ;  which  indenture  contained  a  clauic» 
that  all  Qther  fines  '^fterw^rds  to  be  le- 
vied ihoyld  enure  to  thofe  ufes.  Upoa 
this  cafe  it  was  argued,  and  alfo  agreed  by 
the  court,  that,  if  an  indenture  declared  tiic 
ufes  of  a  fine,  and  further  that  it  Ihould  be 
lawful  to  revoke,  &^^«,  9nd  to  limit  new  uie8> 
&c.,  the  party  might,  by  fuch  deedj  re^ 
voke  and  iimif  new  ufes  4$  often  as-  he 
pleafedi  and  all  the  eftates  (hould  arife  out 
of  the  finf .  But,  if  upon  %ny  fuch  indenture, 
wherein  he  declared  new  ufes  and  referved 
power  of  revoeation,  he  omitted  ^XfpTefdy 
to  referve  a  power  to  limit  new  ufes ;  he 
could  then  only  revoke,  and  could  not  limit 
new  ufes  hj  virtue  ef  tbs  ift^te  raiftd  hy  the 
firfi  fine.  And  thereupon  the  counfel,  in  fup* 
port  of  the  laft  indenture,  fliewed  another 
fine  levied  the  term  after  the  date  thereof, 
by  which  it  was  agreed,  that  the  eftates  li- 
mited by  the  laft  indenture  were  well  raifed* 

A  on    ons         -Again,  where  j1.  fujFered  a  recovery  to 
i>trange584.   the  ufe  of  himfelf  for  life,    remainder  to 

B.  in  tail,  remaindf?r  to  C.  in  tail,  re* 
mainder  to  Z).  in  tail,  remainder  to  A.  in 
fee,   with    power    to    revoke    the    three 

remainder 
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jtnpaUideift  in  Mil  hf  nny  wririog  under  hia 
liand  and  ieal :  he  raraked  them  within  th^ 
terms  of  the  power^  and>  by  the  fame  deed^ 
decUrsd  new  ii&$  in  favor  of  the  pltbtifi; 
mthoMt  any  «>|tls  of  coovoyanee^  covenaftC 
to  ftand  feifedi  or  jeonfideratioa  exprefled. 
And  hereupon  the  queftion  vas^  whether 
this  new  dHlaraticn  of  ufea  was  good  or  not  ? 
It  was  infifted  in  fupport  ^reoG  that  /f.^ 
having  revoked  the  intermediate  remainders^ 
had  the  whole  fee  in  himfelf,  and  might 
difpofe  of  it  as  he  pleafed :  and  whether  it 
was  by  the  fame  deed  or  by  a  different  deed 
was  not  material.  But  it  was  anfwered^  and 
refolved  by  the  court,  that  true  it  vrf3  he 
migh^  by  will  or  any  new  conveyance*  have 
made  fuch  new  difpoGtion,  and  even  the 
faid  deed  would  have  b«4n  fuBicient  for  that 
purpofe,  if  there  had  b«en  $i  new  grants  or  a 
n^w  cdven^nf  on  c^nfidir^Han  exprefied ;  but 
here  he  had  declared  new  ufes  as  under  the 
recovery,  whereas  the  uf<?s  of  the  recovery 
were  full  before,  and  the  power  wa*  only . 
to  revoke  and  not  to  declare  new  ufes. 

And,  in  inftruments  forraifing,  and  crcat-   Co.Lit,  49, 
ing,  or  direfliqn  of  ufes  and  powers,  as  well  a. 
a9  in  all  other  modes  of  alTurance,  one  ge- 
neral rule  is  to   be  obferved,    namely,  an 
0dbtr§n€e^  in  the  confiru£lion  of  ^bem,  to  the 

intention 
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Vid.  s  intention  of  the  parties  cineemed  therein^  fi 

pS!ca.cc2.  /^^  ^^  ^  ^^^^^  ^'^*  '^^  ^^^  of  law. 

Supra  266*  Thus,  in  the  cafe  of  Fitzgerald  and  Lord 

Fauconbergey  it  was  contended^  that  the  leafe 
and  rcleafc  of  September ^  17 15,  being  cxe- 
cnted  in*  the  prcfcncc  of  twq  witnefles  only, 
ought  not  to  be  cohflrued  a  revocation  of 
the  fettlement  of,   1712.     For  the  claufe  in 
•which  the  power  of  revocation  was  referved, 
was  one  entire  fehtence,  and  the  circum- 
(lances,  with  which  F:  thought  fit  to  have 
his  revocation  of  fo  folemn  a  fettlement  at- 
tended, were  applicable  to  every  method  of 
executing  that  power  1  it  was  unreafonable 
therefore  to  imagine,  he  intended  that,   an 
cxprefs  revocation  fhould  not  be  good,  un- 
lefs  thofe  circumftances  were  obferved,  but 
that  an  implied  revocation  fhould  take  place, 
though  unattended  by  any  of  them.    That, 
the  conftrudion  contended  for  by  the  heirs 
at  law,  fuppofed  the  firft  part  of  the  pro* 
vifo  (to  grant,  fell,  or  demife  any  part  of 
the  premifes)  to  be  a  diftin£l  fentence,  and 
a  difFcrcnt  branch  of  the  power  unconfined 
to  the  ceremony  of  execution  in  the  pre- 
fence  of  three  witneiTes,  and  to  enable  F« 
by  a  grant,  which  required  neither  figning 
or  atteftation,  but  only  fcaling  and  delivery, 
to  revoke  the  whole  fettlement :  but,  thofc 

wordsj 
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Mfotds,  if  taken  as  a  diftinA  ientence,  weie 
inconapleatj.  and  the  conftruAion  put  upon 
them  Vfz&.  neither  confiftent  with  the  inten- 
tion of  the  provifo  itfelf,  or  with  feveral 
f  other  claufes  in  the  deed.  For,  it  would 
render  the  greateft  part  of  the  power^  which 
followed  thefe  words>  nugatory  and  ufe- 
lefsi  becaufe  there  was  fcarce  any  thing 
vrhichj  by  the  fubfequent  part  of  the  claufej 
he  was  impowered  to  do  under  the  reftric- 
tions  therein  limitedj  but  what  he  mightj 
in  effiff,  do  by  thefe  previous  words>  without 
any  reftri<5lion  at  all.  Befides,  the  claufe  for . 
railing  fuch  fums  out  of  the  eftate,  as  F.,  by 
'VviU  or  deed  executed  in  the  prefence  of  two 
witneiTes^  ihould  appoint^  and  the  power  of 
leafing  by  deed  or  writing  under  hand  and  feal 
executed  in  the  prefence  of  two  witneiTcs^ 
liadj  in  vain,  dire&ed  thofe  ceremonies  to 
be  obfervcd  in  the  execution  thereof,  if,  by 
the  conftruftion  of  the  other  fide,  F»  might 
.do  both  without  obferving  either  of  thofe 
ceremonies :  and  it  was  impoflible  to  con- 
ceive that  by  the  words,  "  grant,  fell,  or 
demife,''  he  intended  to  referve  a  general 
power  of  demifing  the  premifes,  for  the 
Jongeft  term  of  years ^  without  any  figning  or 
acteftation  of  fuch  leafe ;  when,  by  the  claufe 
.inferted  for  that  particular  purpofe,  he  had 
exprefsly  confined  his  power  of  leafing,  even 

for 
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Pfrwn$ye»9  tbtJieceremoiifofiigmnglbdi 
leafe  m  the  prefence  of  two  wiuiefi«s.  Oa 
the  contrary  it  feemed  to  be  F*%  intent^  not 
only  to  refenre  a  power  of  revooRioo^  but 
idfo  to  confine  the  eMCunon  of  it  to  padti'- 
cular  ceremomess^  in  order  to  afcertiia  what 
zSi  of  hi^  (hould,  or  Aould  Aot>  be  deemed 
a  revocatiof^  of  the  fetttemehtj  ivhich  he  haA 
(o  deliberately  made ;  and  the  cei^etnony  of 
atteftation  by  thret  witneflTes,  teitigj  teaik 
propriety^  applicable  to  the  whole  provifa» 
and  confident  with  all  the  other  pam  of  the 
deed,  it  leemcd  to  be  a  natural  conltiuftiony 
that  it  IhOuld  extend  to  the  whole  daofe^ 
But,  it  was  contended  on  the  other  fide,  and 
fo  held  by  the  court,  that  it  appeared  fh3nn 
the  whole  tenor  of  the  fettlcmeftt  of  17 1 2, 
that  ¥.  intended  to  retain  an  abfetute  power^ 
nocwithftanding  that  fettlemetft>  to  di^ofe 
of  the  whole  eftatte  at  his  will  and  pleafure 
by  fuch  conveyances  as  he  Ihoutd  think  fit, 
without  confining  himfelf  to  do  it  in  the  pVc*- 
fence  of  any  number  of  witneHes,  or  with 
any  particular  circumftances.  This  inten- 
tion was  Ihewn  by  the  introduftory  part  of 
the  deed  being  interwoven  with  the  confi- 
deration,  and,  purfuant  thereto,  he  took  care 
to  have  the  third  provifo  infei'ted  in  riic 
body  of  the  deed  ;  by  which  it  was  made 
lawful  for  F.,  "  at  any  time  during  his  life, 
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It  his  will  and  ptcfafure  to  grantj  felU  »  dc^ 
mife  the  premifest  or  any  pare  thereof :'' 
aad  the  fame  provifo  concluded  with  thefe 
general  wordsj  ^  that  the  faid  F.  ihould  and 
might  difpofe  of  the  premifes^  and  every 
part  and  parcel  thereof^  to  fuch  perfon  and 
peribns^  ufe  and  ufes^  as  he  ihould  think  iit» 
any  thing  before  mentioned  to  the  contrary 
jlotwithftandiBg/*  That  this  laft  fentcnce 
was  indcpendant  of  the  preceding  branches^ 
and  the  different  powers  referved  to  F.  by 
this  deed  were  neither  repugnant  or  ufelefs  $ 
for,  as  fbme  things^  therein  contained,  were 
ef  fuch  a  nature  as  might  make  him  defirous 
to  keep  it  fitret  i  fo  it  was  plain  he  intend- 
ed to  have  it  in  his  power  to  defeat  that 
lettlement,  by  conveying  the  eflate  to  ufes, 
difi^rent  from  the  ufes  thereby  limited^ 
ttiibout  being  under '  the  neceffity  of  refering 
to  or  taking  ftny  notice  of  it.  And 
this  conllrudlion  was  the  more  rea* 
Ibnable,  inafmuch  as  powers,  referved  to 
the  owner  of  the  eftate,  had  always  been  li« 
berally  expounded  fo  as  to  anfwer  his  inten- 
tion, as  being  part  of  his  ancient  right  and 
dominion  over  the  eftate. 

A  power  of  appointment  includes  in  it* 
felf  a  right  to  appoint  either  abfolutely,  or 
vntb  a  fower  of  revocation,  although  no  ex- 

fre/s^ 
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fhfs  power  of  revocation  be  ifefenrcd  in  thtl 
deed  creating  the  powef  of  appointment. 

Cowpei  6ju   ^nd  F.  his  wife,  (C*  and  F;  being  feifed  of 

the  eftates  in  queftion  in  fee  as  coparcen-''^ 
crs,)  executed  dn  indenture,  dated  Novembnr 
3d,  1758,  wherein  P.  and  ^.  covenanted 
with  truftees  therein  named  that  they  and 
their  wives  Ihould  levy  three  or  more  fines 
(which  fines  were  accordingly  levied)  ofall 
the  faid  eftates  to  the  following  ufes,  ^iz.as  to 
one  undivided  rtioicty  to  the  ufe  of  fuch  per- 
fon  or  perfons^  forfucheftateor  erftates,  and  ta 
fuch  ufes,  as  the  faid  P.  ^nd  C.  his  Wifefhoukl 
by  any  deed  or  writing  jointly  limit  or^ap- 
point,  and,  in  dcffault  of  appointnient,  to 
particular  ufes  therein  mfentioned.  And  z% 
to  die  other  half>paft>  to  the  ufe  of  fuch 
perfon  or  perfons,  for  fuch  eftate  or  eftates^ 

as  the  faid  S.  and  F.  his  wife,  by  any  deed 
or  writing  to  be  by  them  jointly  executed 
in  the  prefence  of  two  witneffes,  (hould  fronn 
time  to  time  dire6k  and  appoint  i  and,  fop 
want  of  fuch  direftion  and  appointment  to 
the  ufe  of  the  faid  S.  for  life,  remainder  to 
F.  for  life,  remainder  to  truftees  and  their 
heirs  for  life  of  the  furvivor  of  S.^  and 
F.  his  wife  in  truji  to  preferve  contingent 
remainders,  remainder  tcf  the  ufe  gf  Aich 

child 
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child  of  children,  by  the  faid  S.  on  the  bodjf 
of  the  faid  F.  begotten  or  to  be  begotten^ 
and  for  fuch  eilate  or  eftates  as  they  Ihould. 
Jointiy,  or  as  the  furvivor,  in  cafe  of  no 
joint  apfointmenti  fbould^  by  deed  or  writings 
or  as  the  Juroivor  ftfould  by  tvill^  attefied 
hy  three  witnejfes^  limit,  dired,  or  appoint  % 
and  for  want  of  fuch  direflion,  or  ap- 
pointment, gift  or  devife,  to  the  ufe  of  the 
firft  and  every  other  fon  of  S,  and  K 
his  wife  fcverally  and  fucccffivcly  in  tail  j 
remainder  to  all  the  daughters  of  the  faid 
S.  and  F*  his  wife  in  mil  as  tenants  in  com* 
mon ;  remainder  to  fuch  perfon  or  perfons 
as    F.,  whether  covert .  or  Jole^   by   any  deed 

or  deedsy  fhould  direS^  or  appoint -^  and,  in 
default  of  fuch  appointment,  ^o  the  right 
heirs  of  the  faid  F. 

By  deed  poll,  dated  November  29,  1758, 
under  the  hands  and  feals  o( S.  and  F.  his 
wife,  attefted  by  two  witneflcs,  reciting  the 
firfl:  mentioned  power  of  appointment 
in  the  deed  of  the  3d  November^  *7S8i 
J.,  and  F.  his  wife,  did  dirc6t  and  ap- 
point the  faid  undivided  moiety  of  the 
faid  eftates  and  premifes  to  the  ufe  of 
S.  for  life,  remainder  to  F.  his  wife  for 
lifc^  remainder  xo  the  truftees  and  tfceir 
bcirs  to  fupport  contingent  remainders,  rc- 

U  maindc^ 
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mainder  to  the  ufc  of  fuch  child  or  chil- 
dren of  the  faid  iS".  on  the  bocfy  of  F,  be- 
gotten or  to  be  begotten^  and  for  fuch  eftate 
or  eflates  as  they  Ihould  jointly  by  deed  or 
writing  attelted  by  two  witnefles^  or  as  the 
furvivor,  in  cafe  of  no  joint  appointment, 
Ihould  by  deed  attcftcd  by  two  witneflesi 
or  by  will  attcftcd  by  three  witnefles  grant,  re-  ^ 
leafe,  limit,  or  appoint,  g)ve  or  devife  the 
fame :  and,  in  default  of  fuch  appointment, 
to  all  fuch  children,  living  at  the  death  of 
the  furvivor  of  the  faid  S.  and  F.  his  wife, 
equally,  as  tenants  in  common  in  tail,  with 
crofs  remainders  amongft  them,  remainder 
to  the  ufc  of  the  faid  S.  and  F.  his  wife^  and 
the  furvivor,  and  the  heirs  and  afligns  of 
the  furvivor  for  ever,  with  a  power  in  S'.  and 
F.  his  wife  jointly y  by  deed  with  two  witneffei^ 
to  revoke  the  above  ujes^  and  to  limit  ary 
other  ujes  by  deed  executed  in  the  frejence  of 
two  witneffesy  and  a  power  in  the  furvivor  to 
join  in  a  partition  of  the  premifes,  or  to  fell 
the  faid  undivided  moiety,  invefting  the 
money  in  other  lands  to  be  fettled  to  the 
fame  ufes. 

By  articles  of  agreement,  dated  the  24th 
of  September^  1764,  between  P.  and  C  his 
wife  of  the  one  part,  and  S,  and  F.  his  wife 
of  the  other  part,  reciting  as  therein  it  was 
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recited^  it  was  agreed^  and  the  faid  P.  and 
C.  his  wife^  and  S.  and  Ft  his  wife,  did^  there^ 
by,  {irttnlly  and  rcfpeftivcly  limit,  orders 
direft,  and  appoint,  that  all  the  premifes 
in  C.  and  ff^.  fhotild  be  and  remain  to  and 
for  fuch  and  the  like  ufes,  intents,  and  pur- 
pofes,  as  were  mentioned  with  refpeft  to 
them  the  faid  S.  and  F.  his  wife  concern- 
ing their,  or  the  faid  f.%  undivided  moiety 
of  the  whole  cftate  by  the  indenture  dated 
the  3d  day  of  November,  1758.  And  it  was 
alfo  agreed  that  the  other  eftates  (hould  be 
limited,  &r.  to  the  fame  ufes,  as  were  men* 
tioned  with  refpe6fc  to  P.  and  C  his  wife 
concerning  their  fhare  of  the  faid  eftates 
by  the  faid  laft  mentioned  deed ;  and  that 
a  proper  deed  or  deeds  for  dividing  and 
allotting  the  faid  eftates,  agreeable  to  the 
intention  of  the  faid  parties,  fhould  be  forth^ 
with  prepared  and  executed  by  the  faid 
parties :  neither  of  the  deeds  of  the  3d  Nov. 
and  a9th  Nov.  1758,  was  recited  in  thcfc 
articles  or  mentioned  therein  otherwife  than 
asaforefaid. 

By  indenture,  dated  Offerer  20,  1761; 
and  made  between  all  the  above-named 
parties,  reciting  the  indenture  of  the  3d  of 
N9V.  1758,  (but  not  the  indenture  of  the 
agth'of  Nov,  1758,)  and  alfo  reciting  the 
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laid  divifion  of  the  premifcs,  P. 'and  C  ifi 
confidcration  of   five  (liillings  paid  by  S. 
and  F.  his  Mf\(c,  and  of  Ave  (hillings  paid 
by  B.  one  of  the  truftecs  in  the  original  fct- 
tlcment^  by  virtue  of  all  powers  in  the  in- 
denture of  the  3d  of  Nvv.    1758,  and  of 
all  other  powers^  did,  by  confent^  dire&iooi 
and  appointment^  of  the  faid  S:  and  F.  his 
wife,   limit,   dircA|   and    appoint  unto  B. 
his    heirs  and  aflxgns,    all    the   Undivided 
moiety  of  them  the  laid  A  and  C.  his  wife 
of  and  in  the  premiles  before- men tiooedi 
to  hold  unto  the  faid  B.  his  heirs  and  afligns 
for  ever  to  the  ufes  following  j  vu.   to  tlic 
u!e  of  fuch  perfon  or.perfons,  and  for  fuch 
cftatc  or  crftates,   as  the  faid  S.  and  F.  bis 
wife  Ihould,  by  any  deed,  or  writing,  from 
lime  to  time,  leleafe,  or  appoint,   andj   in 
default  of  fuch  joint  appointment,  (which 
was  the  cafe)  to  the  ufc  of  S.  for  his  life, 
remainder  to   F.   his  wife  for  her  life,    re- 
mainder to  B.  and  his  heirs  to  prefcrve  con- 
tin,  ent  remainders,  remainder  to  the  ufe  of 
fuch  child  or  children  of  the  faid  ^.,  begotten 
or  to  be  begotten  on  the  body  of  the  faid  -F. 
f  is  wife,   and   for  fuch  eftate  and  eftates  as 
tbeyy  by  deed  or  writing  under  b$tb  their  bands 
and  fealsy  or  as  the  Jurvivor  of  them,  in  cajt 
of  no  joint  appointment,  by  deed  or  writing  nnr 
ier  the  band  andjeal  of  Jucb  Jurvivor  attejied 
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iy  two  witnejfisy  or  as  fucb  furvivcr  hy  wilt 
Jb^uld  limit  and  appoint ;  and  if  no  appoint- 
ment, tKcn  to  their  firft  and  other  fons  in 
uii^  remainder  to  the  daughters,  as  tenants 
in  comhion  in  tail  with  cfofs  rcnnainders, 
remainder  to  the  ufe  of  fuch  perl6ns  tis  the 
/aid  F.  whether  covert  or  fole  Jbould  appoint, 
remainder  to  the  right  heirs  of  F.  Soon 
after  this  S,  died,  leaving  three  children 
and  no  nnorc  by  the  faid  iP.  his  wife,  namrly, 
F.ji.  their  fon  and  M.^A.  and  C.  y^.  their 
daughters. 

And,  by  another  indenture  dated  4th  July 
1767,  bctweien  the  faid  F.,  widow  of  5.,  of 
the  firft  part,  j5.,  the  truftee,  of  the  fecond 
part,  and  F.  A. ,  Af .  /f . ,  and  C  A.  of  the 
third  part,  duely  executed  by  the  faid  F,  i  n 
the  prefence  of,  aftd  attdftcd  by,  two  wit- 
ncffcs  (reciting  th^  d^ed  of  tlie23d  of  /v^v. 
'?58>  and  the  indenture  dated  2och  OEtober 
1764,  and  alfo,  that,  by  the  faid  deed  poll 
dated  29th  Nov.  1758,  the  premifcs  there 
ftood  limited,  &c.,  and  that  S.  was  dead, 
and  that  no  other  appointment  had  been 
executed)  the  faid  i'\,  in  purfuance  of  the 
fewer  to  her  rejerved  by  the  J  ever  al  recited 
indentures  and  deed  poll  and  of  all  other  potv- 
trsy  did  grafftj  limit y  direff,  and  appoint y  the 
/aid  two  feveral  moieties^  or  half  parts  of  the 
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faid  premifef ,  to  the  ufe  of  the  faid  M.  A, 
and  (^.  A. ,  her  daughtcn,  for  five  hundred 
years,  to  commence  from  the  death  of  the 
faid  F. ,  fubjeft  to  the  provifo  after-men. 
tioned,  remainder  to  the  ufe  of.  her  Ion 
F,  A,f  his  heirs  and  aOigns  for  ever.  ProTilb 
that,  if  the  fon  fhouldpay  thedaaghters  3000/. 
each,  or  6000/.  to  the  furvivor,  the  £ud 
termfhould  ceafe,  with  the  following  potver 
refcrved  to  the  faid  F.  to  revoke  that  ap- 
pointment, namely,  "  P&ovioxd,  Uftly,  and 
She  /aid  F.  dotb  hereby  rejerve  to  herjelf  fkU 
power  and  authority  to  revoke  theje  frefentSt 
end  to  limit  all  and  fingular  the  premifes  /«, 
or  between^  the  /aid  children,  or  arty  or  either 
cf  them,  in /uch  manner,  and /or/ucb  efiate  or 
eftatesy  as  jbe  fliould  think  fit." 

Afterwards  F. ,  by  deed,  dated  25th  Off.' 
177 1,  executed  purfuant  to  the  power  re- 
fcrved in  the  laft  mentioned  indenture,  and 
reciting  the  deeds  of  the  3d  Nov.  1758, 
2oth  OS.  1764,  the  deed  poll  of  ipthATpw. 
1758,  and  the  indenture  of  4th  July  1767, 
and  the  provifo  in  the  laft  deed  to  revoke, 
in  purfuance  of  the  power  refcrved  to  her 
thereby,  andof  all  other  authorities,  did  grant 
and  appoint  the  premifes,  fubjeft  to  her  own 
eftate  for  life  and  the  provifo  after-men- 
tioned, as  to  one  moiety,  to  the  pfc  of  M.  A, 
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her  eldefl:  daughter  for  lire,  remainder  to 
the  truftecs  and  their  heirs  to  preferve  re- 
mainders, remainder  to  the  firfl:  and  other 
Tons  of  the  faid  M.  A^  in  tail  male,  re- 
mainder to  the  daughters  of  the  faid  M,  A. 
in  tail  general,  as  tenants  in  common  with 
crofs  remainders,  remainder  to  C  >/. 
the  youngeft  daughter  for  life,  remainder 
to  truftees  to  preferve  contingent  remain- 
ders, remainder  to  her  fons  and  daughters 
in  the  fame  manner,  remainder  to  the  ufe 
of  the  right  heirs  of  the  faid  F.  for  ever. 
And,  as  to  the  other  moiety,  to  the  faidC.y/. 
for  life,  with  remainders  in  the  fame  man- 
ner as  in  the  firft  limited  moiety.  In  this 
deed  alfo  power  was  referved  to  F.^  the  mo- 
ther, to  revoke  and  appoint  anew. 

In  January  1775,  F.  died  inteftatc,  leav- 
ing her  three  children  furviving  her. 

And  one  queftion,  upon  the  operation  of 
thefefeveral  inftruments,  was,  whether,  there 
being  no  power  of  revocation  referved  in  the 
deeds  of  the  3d  Nov.  1758,  creating  the 
power  of  appointment,  nor  in  the  deed  dated 
the  20th  0£t.  1764,  enabling  the  furvivor 
of  the  hufband  and  wife  to  make  an  ap- 
pointment of  the  eftate  in  queftion,  the 
widow,  by  the  deed  of  appointment  4th  July 
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1767,  4ind  S,  and  F.  his  wife,  by  the  deed 
of  ajth  Nov.  1758,  fully  executed  tho 
powers  contained  in  the  deeds  of  the  3d 
J^ov.  1758,  and  the  20th  of  0£l.  1764.? 
And  It  was  held  they  had  not ;  for,  the  deed 
o(  2^ih  Nov.  1758,  was  revoked  by  the  fub- 
fequent  inftruments  of  the  24th  Sfpt.  jtnd 
the  20th  of  O^t  17^4;  and  the  appoint- 
ment made  by  /^  the  widow,  whofurvived 
her  hufbandi  dated  th^  4th  Jujy  1767,  wa* 
revoked  by  the  deed  of  the  25  th  of  Off, 
1771.  The  validity  of  which  laffer  rcvo- 
catipn  depended  upon  her  rig;ht  to  appoint 
witfi  power  of  revocation* 

Lord  Mor.  If  a  powcr  of  revocation  be  refcrved   to 

©rPetcr^*^'^^  be  executed  conditionally,  ex.  gra.^  with  the 
borough.  confent  of  a  third  perfon,  that/ail  muft  be 
3  Kcb.  305.     clearly  proved :  ^nd,  therefore,  where,  on  911 

iflue  out  of  Chancery,  the  plaintiff  claimed 
by  a  deed  of  leafe  and  rcleafe  made  by  the 
Earl  of  Peterborough^  and  fealed  by  the  Earl 
and  his  Countefs,wherein  there  was  a  power  of 
revocation,  and  which  deed  there  was  reafon 
to  make  her  farty  to  to  fave  her  jointure  5 
this  leafe  and  relcafe  was  urged  to  have 
beer}  a  revocation  of  a  former  fettlemenr, 
wherein  there  was  a  provifo  that  the  faid 
Earl  might,  by  the  confent  of  the  Count ejs^ 
obtain  in  writing  a  revocation  in  the  pre«  * 
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fence  of  three  witncflcs.  But  it  wts  doubted 
that  her  tare  Jealing  the  latter  deed  was  no . 
fufBcient  aifent  to  make  a  revocation,  unlefs 
the  latter  conveyance  had  been  faid  to  have 
been  by  ajfent  of  her,  or  there  had  been  a 
mention  of  her  aflent  in  any  claufe  thereof, 
^yhich  there  was  not ;  and  the  court,  being  of 
that  opinion,  dire&ed  the  fa6ts  to  be  found 
fpecially,  ami  alfo  that  there  was  no  other 
cpnfcnt. 

But  it  fccais  that  the  Countefs's  fealing 
the  deed  would,  in  the  preceding  cafe,  have 
been  good  prefumptive  evidence,  upon 
which  the  jury  might  have  found  an  afTent 
by  her  to  the  revocation,  //  htr  Jipiaturt 
iuuld  have  been  accounted  for  upon  no  otber^ 
ground.  *  Sed  quaere. 

In  Englefield's  cafe,  a  queftion  arofe,  whe-   7  Rep.  1 1.  b. 
ther  a  power  of  revocation  was  forfeited  to  ^'  ^' ' 
the  crown  by  attainder,   and  whether  the      ^^^^ 
crown  could  perform  the  condition  ?  and  a 
diftindtion  was  there  taken  between  powers 
thzt  v/cre  per/bnal  and  individual,  and  could 
not  be  performed  by  any  other  than  the  per- 
fon  in  whofe  favor  they  were  created,  and 
thofe   which    were    not  Jo    in/eparably  an- 
nexed  to  the  perfon,  but  that  they  might  be 

performed  by  any  other. 
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Powers  of  the  former  kind  arc  fuch,  at 
require  the  revocation  to  be  executed  ly  an 
aEt  or  aSSj  which  can  only  be  performed  hy  the 
perjon  to  whom  the  execution  of  the  power  is 
delegated. 

Cited  7.  Thus  where  Thomas,  Duke  of  Norfolk, 

Hep.  13.         conveyed  lands  to  the  ufe  of  himfelf  for  life, 

and>  afterwards,  to  the  ufe  of  his  eldeft  ibn 
in  tail,  with  divers  remainders  over  5  with 
provifo,  that,  if  he  fhould  be  minded  to 
alter  and  revoke  the  faid  ufes,  and  fhould 
fignify  his  mind  by  writing  under  his  proper 
band  and  fealy  fubfcribed  by  three  credible 
witneiTcs,  that  then,  i^c.  Afterwards  the 
Duke  was  attainted  of  high  treafon,  and, 
upon  the  queftion,  whether  this  condition 
was  forfeited  to,  and  could  be  performed 
by,  the  crown  ?  it  was  held,  that  it  was  not 
given  to  the  crown  by  the  adt  of  2Z  ^^*  ^• 
€.  20,  becaufe  the  performance  of  it  was 
perfonal  and  infeparably  annexed  to  the 
duke's  perfon :  viz.  to  fignify  his  mind  iy- 
writing  under  his  own  proper  hand,  which 
none  could  do  but  the  duke  himfelf.  Upon 
which  point,  all  the  poflcffions  of  the  duke-- 
dom  fo  conveyed  were  favcd,  and  not  for- 
feited  by  the  attainder. 

So,  where  one,  poflcflTcd  of  a  long  term, 

afllgned.it  in  truft  for  himfelf  for  life,  with 
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power  for  him  to  make  leafes,  and,  after  his   Smith  t. 
death,    in   truft   to    levy  fcvcral  fums  of  ^^y]^^' 
money  for  feveral  of  his  kindred,  the  re-   S .  C.  i  Vent, 
mainder  in  truft  for  one  of  his  fitters.     Pro-   !?^ 
vidcd  that,  if  he  left  iffue,  or  had  a  wife    16.  38. 
cnfient,  he  might  diipofe  of  it  to  his  iffue 
and  another ;  provifo,  that  if  he  ihpuld  be 
minded  to  difpofe  of  it  etberxei/e,  and  de- 
clared his  mind  fo  to  be  by  writing  under 
bis  band  and  feal,  that  he  might  fo  do.     He 
was  attainted  of  treafon ;  and  the  queftion 
was,  whether  the  term  was  forfeited  to  the 
crown  }  and  it  was  adjudged  in  Com.  Ban. 
that  it  was  not  forfeited :  which  judgment 
was  afterwards  affirmed  on  writ  of  error. 


Powers  not  infcparably  annexed  to  the 
perlbn,  and  which  may  be  performed  by 
others,  are,  where  the  thing  to  be  done  is 
merely  collateral  or  formal,  and  dors  no^ 
depend  upon  any  ele£lion  or  ad  of  the  mind 
of  the  donee  of  the  power. 

Thus  where  Sir  Francis  Englejield  by  in-   Englcficld's 
denture,  between  him  and  his  nephew,  cove-   ^*^^» 
nanted  for  the  advancement  of  his  blood,   \^  q[  Mogii 
^c*  to  (land  fcized  to  the  ufe  of  himfelf  for   3^3- 
lif^,  and,  afterwards,  to  the  ufe  of  his  faid 
nephew  and  the  heirs  of  his  body,  and  then 
to  the  ufe  of  the  right  heirs  of  his  nephew, 

And 
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And  it  was  further  contained  in  the  fame  in- 
denturCj  that>   becaufe  his  nephew  was  an 
infantj  ,fo  that  his  proof  was  not  then  fecn, 
and  bccaufc  the  uncle  did  not  think  conve- 
nient to  fettle  the  faid  inheritance  in  the 
nephew  abfolutely,   fo  long  as  the  uncle 
ihould  live>  without  a  bridle  to  reft^rain  him 
if  after  he  flipuld  be  prodigaU  or  fhould  be 
given  to  intolerable  vices  :  for  this  caufe  ic 
was  provided,  that,  if  thcunclc  by  himfclf, 
er  by  any  other,  during  his  natural  life,  de- 
livered or  ofiered  to  the  nephew  a  gold  ring» 
to  the  intent  to  make  void  the  ufcs,  that 
ihcn  all  the  ufcs  (hquld  be  void.   Sir  Francis, 
the  uncle,  was  afterwards  indi<fled  for  trca- 
fon  committed  at  Ncmuris^  in  Hammonia,  in 
partibus  tranjmarinis^    and  thereupon  out- 
liv/cd  \    and,   afterwards,    at  a  parliament 
^9  OEi.  28  £//z.  the  attainder  was  conBrm- 
ed.     And  it  was  objeded  that  this  condition 
(hould  not  be  given  to  the  queen   by  the 
ftatute,  32  Hen.  8.  c.  20.  for  three  rcafons. 
Flrfl",    this   condition   was  annexed   to  Sir 
Francis's  pcrfon  with  fuch  infeparable  pri* 
vity,  that  it  could  nor  be  given  to  another  ; 
for,  in  this  cafe,   the  fubftance  of  this  con- 
dition was  the  infent  and  miiid  o{  Sir  Francis i 
but,  bccaufe  his  intent  and  mind  could  not 
appear  without  an  a6V,  for  this  caufc  the  ring 
ihould  be  tendered  as  a  declaration  of  his 
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inccnr,  which  was  inward  and  fecret  to  him« 
(tlfy  &>  that  the  tender  tff  the  ring  was  onljr 
the  outwartl  ceremony,  but,  the  fubftance 
of  the  condition  was  the  mind  aind  will  of 
Sir  Francis^  which  could  not  be  transfered 
to  another.     Alfo,  in  this  cafe,  nature  wa$ 
made  judge,  for  the  uncle  was  to  judge  of 
the  quality  and  difpolition  of  the  nephewy 
and  whether  he  gave  his  uncle  caufe  to  re* 
yoke  or  difannul  his  eftate ;  and,  thereforci 
as  natural  love  or  affedtion  could  not  bo 
transfered  to  another,  fo  this  conveyance, 
of  which  natural  love    and    affeAion  was 
the  caufe  of  the  creation  of  ir,   and  the 
judge  of  the  determination  of  it,  could  not 
be  revoked  or  determined   by  any  other. 
Secondly,  by  the  general  words  of  the  a<ft  of 
the  32d  Hm.  8«<  conditions  feparable    and 
which  might  *  be  performed  by  others,  and 
not  conditions  infepatahU^  were  given  to  the 
king.     Thirdly,  it  was  objeded,  that,  this 
being  a  collateral  condition,   although  the 
condition  were  given  to  the  queen,  JcilUet^ 
'  the  benefit  of  it,  if  it  had  been  performed,  yet 
the  performance  of  it  was  not  given  to  the 
queen  by   the  faid  aft,  and,  therefore.  Sir 
Vrancls  ought  to  render  the  ring  and  not  the 
queen.     Bur,  as  to. the  firft  and  iecond  ob^ 
jeflions,    Manhood^   Chief  Baron,   and  the 
whole  court  held,   tliac  the  whole  force  and 
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tffe&  of  the  conditions  in^  die  cafe  at  \m, 
did  conllfl:  on  the  tender  of  the  ring,  and 
that  the  other  matter  of  the  reafon  and  caufe, 
which  nriaved  and  induced  him  to  leave  the 
faid  power  and  bridle  in  bimfelf^  was  mci  any 
parcel  of  the  pravifo,  but  a  flourifh  (as  he 
termed  it)  and  preamble;  and  nothing  was 
parcel  of  the  condition^  but  that  which  came 
after  the  provifo>  and  that  waa  the  tender 
of  the  ring ;  for,  although  the  nephew  were 
not  given  to  vice,  y^  the  uncle,  for  pay- 
ment of  debts  or  other  confideration,  might 
have  revoked  the  ufes:  by  the  tender,  and,  ai 
to  that,  it  was  not  annexed  to  the  perfon  of 
Sir  Frams,  but  any  other  might  do  it  as  well 
as  himfelf.  The  fame  law  of  payment  of 
money,  delivery  of  gold  fpurs,  and  the  like. 
As-  to  the  third  obje£l:ion,  it  was  refolved 
that,  when  the  ftatutc  gave  the  condition 
to  the  queen,  the  performance  thereof 
(which  was  not  perfonal  or  infeparable)  was 
alfo  given  to  the  queen>  as  incident  to  it  i 
for,  the  performance  was  the  fubftance  and 
eflfed  of  the  condition,  and  the  ftatute  put 
the  queen  in  the  place  of  the  perfon  attainted, 
to  do  that  for  the  performance  of  the  con- 
dition which  was  feafible^  and  which  was 
not  infeparably  annexed  to  the  perfon  of 
kirn  who  was  attainted* 
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But  J  if  a  power  to  revoke  be  upon  a  col-- 
lateral  aft  done>  as  tender  of  a  ring  or  the 
like^  and  the  revoker  be  alfo  reftrained  to 
do  fome  /fecial  corporal  aSi^    fo  that    the   Per  Man- 
condition  is  reftrained  to  the  mind  or  the  hand  p^^*^  "i  j,  * 
of  the  revoker,  in  fuch  cafe  none  can  per-   cafe,  Moor« 
form  the  condition,  hut  i\iz  per/on  bimfelfiti   33^* 
Mrhofe  behalf  it  is  referved. 

Thus,  where  Sir  fVilliam  Shelley^  fcifed  in  Hardwin  v. 

fee  of  ^hc  manor  of,  .fcf ^.,  made  a  conveyance  ^^ll\  * ' 

to  truftces  in  fee  to  the  ufe  of  hinifelf  for  S.  C.  Latch 

life,  remainder  to  his  cldeft  iflue  male  in  ^^l\^^rs 

'  ;  -  ,      2  Rolf.  Kep. 

tail,  remainder  over:  provided  that,  if  Sir  393. 
Jt^lliam  Shelley,  at  any  time  during  his  life,  |?'  *34* 
gave  or  delivered,  or  lawfully  tendered,  to 
the  feoffees,  or  to  the  heirs  or  afligns  of  the 
feoffees,  or  any  of  them,  or  to  any  one  of 
them,  a  ring  of  gold,  or  a  pair  of  gloves  of 
the  value  of  izd,  or  above,  or  the  fum  of 
lid.  or  above,  he  the  /aid  William  Shelley 
then  declaring  and  exfrejjingy  that  the  tender 
was  with  intention  to  make  void  the  /aid  feoff- 
ment,  that  then  the  faid  feoffment  Ihouid 
be  void,  and^  from  thenceforth,  the  feoffees 
their  heirs  and  afTigns,  i3c.  fbould  be  feized 
to  the  ufe  of  William  Shelley  and  his  heirs. 
Afterwards  Sir  William  Shelley  was  attainted 
of  treafon,  and  an*  a6t  of  parliament  paf- 
fedj    forfeiting   all  his  lands   to  the  queen* 

Then 
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Then  the  queen  commifTioned  Sir  John  For* 
te/cue  to  tender  the  Hng  &fr.  according  to 
the  provifoj  which  he  did.  And  one  qucf- 
iidn  was,  whether  the  power  of  revocation 
was  Well  perfot-med  by  the  tender  made  by 
Sxrjobn  Forte/cue  by  command  of  the  queen? 
And  it  was,  after  very  elaborate  argiunents, 
held  by  Bodderidgey  Randall^  and  Crew^ 
Chief  J.  againft  the  opinions  oiWbitlock  and 
Jones  that  it  was  not  well  executed.  Whit- 
lock  and  Jones  argued  that,  clearly,  if  there 
had  been  nothing  more  than  a  tender  of  the 
ring  required,  the  condition  had  been  for- 
feit. Then,  there  was  nothing  more,  for  the 
words  ipjo  declarante  were  no  more  than  the 
laAv  implied  ^  as,  if  i^fo  diclarante  had  not 
been  inferted,  yet,  there  ought  to  have  been 
a  declaration,  and  then  exprejjio  eofum  qu^ 
tacite  injunt  nihil  operatur.  And  'Dodderidgi 
and  Crew  agreed  in  all  the  reafons  and 
grounds  that  had  been  ftated  by  fVbitlock  and 
Jonest  and  that  the  diffcrefccc  between  them 
was  not  in  ibi  najons,  but  ///  the  caje\  for, 
Dodderidge  2grccd  that,  if  the  aft  there  were«*/ 
perfona),  it  ihould  be  forfeited  to  the  king} 
he  alfo  agreed,  that,  on  every  tender,  there 
mujl  be  a  declaration,  as  had  been  urged  on 
the  other  fide  ;  but  he  faid  that  was  z general 
declaration,  and  without  fuch  tender  of  the 
ring  nothing  operated.  But,  in  the  prin- 
cipal 


cipal  czki  it  was  a  /picial  declaration, 
annexed  in  another  manner  than  the  law 
annexed  it»  and^  for  that  reafon,  it  became 
ferfonal  to  William  Sbelltf^ .  and  was  not  for* 
feited.  In  Engl^U^s  cafe^  Engl^eld  allow- 
cdj  that  any  oiher  might  tender  for  him  :  iov^ 
there  it  was, "  if  he,  ox  any  other  for  him"  But, 
in  this  cafe,  it  was, ''  ipso  declarante"  which 
was.  perfonal,  becaufe  ipse,  ille  ipse,  were 
perfonal:  and  here  were  too  parts  of  the 
condition,  a  tender^  &r.,  and  a  declaration^ 
and,  by  the  form  of  the  deed,  it  was  exprefsly 
to  be  performed  by  William  Shelley  himfelf, 
and  both  parts  were  to  be  performed  at  the 
iame  time,  and  both  ought  to  be  done  by 
Sir  William  Shelley. 

Upon  the  two  preceding  cafes  it  is  ma- 
terial to  obferve,  that  the  ground  of  diftinc- 
tion  between  fuch  powers  as  are  forfeitable 
to  the  crown,  and  fuch  as  are  not  fo,  doth 
noi  depend  upon  the  thing  which  is  to  be 
done  in  execution  of  the  power,  an  error  . 
that  one  might  fall  into/r^;»  the  manner  in 
which  Englejleld's  cafe  is  ftated  in  7  Rep. ,   ^  ^^  *e' 
for,  thtrcy  Mamvood  refts   his  argument  on    174/5  Rtfol! 
the  tender  of  the  ring,  and  fays  that  the  law    ^'  C*  ^^^P*"** 
would   be  the  fame  of  payment  of  money,    et  vide  Earl 
delivery  of  gold  Ipurs,  or  other  the  like  :   of  Shrewf- 
but,  it  depends  upon  the  expre/i/orm  in  which   ^ited  ^1  Rep, 
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the  power  IS  refcrved  to  he  executed.  And 
fo  it  was  held  by  Jot/es  In  his  argument  in 
Hardwin  and  fVarneti  for,'  Jones  agreed^ 
if  the  condition  of  the  power,  in  that  cafe,  had 
been,  "  if  William  Shelley  tendered  in  per- 
son,*' that  would  not  have  been-  forfeit.  And 
fo  Manwood  argued  in  Englefield*$  cafe  (yui. 

Moire  335^^)  ^^^  ^^  ^^^>  "there  was  no 
infeparablc  privity  between  the  uncle  and 
the  nef)hew,  that  (hould  hinder  the  title  of 
the  quien  to  the  condition ;  for,  as  to  the 
per/on  of  him  who  ought  to  make  the  tender, 
it  was  limited  to  be  by  the  uncle  himfelf, 
or  iy  any  other  j  and  as  to  the  per/on  to  whom 
the  tender  was  to  be  made,  that  was  to  the 
nephew,  his  executors,  or  adminiftrators ; 
and  as  to  the  time  or  place  of  the  tender,  none 
was  appointed ;  for  which  reafon  there  was 
iiot,  in  at^  of  thofe  things,  rcqulfice  zny  par^ 
ticular  privity  or  reftraint  to  the  perfon  o( the 
uncle  or  nephew/' 

I  Rep.  174. 

fupra  246.  And  It  was  held  in  Digges^s  cafe,  that,  if 

^  one  have  power  to  revoke  by  deed,  or  ten* 

der,  or  other  ceremony,  and  he  execute 
the  ceremony,  the  ufes  or  eftates  ceafe  with- 
out claim  or  entry,  if  the  party  who  hath 
the  power  be  tenant  of  the  freehold  :  Firft, 
Becaufe  he  himfclf,  being  tenant  for  life  of 
the  land,  cannot  enter  upon  him/elf',  and, 
2  clima 
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claim  he  need  not,  when  be  him/elf  x^/itfed 

of  the  land,  and  makes  an  cxprcfs  aft;  of  re* 

vocation,  which  is   as  ftrong  as  any  claim 

can  be  i  Secondly,   Becaufe   the  eonditienal  Moore,  612. 

words  determine  the  ufes  by  limitation  i  for,      *     "'  '^S' 

'         '    a,  237,  a. 

tii^/enfe  of  a  limitation  concurs  with  thq  i»- 
tent  of  the  party,  who  has  appointed  a  re- 
mainder pver,  whereas  a  condition  is  only 
to  reduce  a  thing  back  to  the  donor.  Thirdl]f, 
Becaufe  one  quality  of  an  ufe  is  to  ceaje  w//A- 
^ut  entry  or  claim. 

So,  in  Englefield's  Cafe,  it  was  held  that  the  Supra  307. 
queen  had  determined  the  ufe  iy  tender  of  the 
ringf  without  office  found;  becaufe,  fays  Moore 337* 
Manwoody  Chief  Baron,  offices  are  to  find 
tides  precedent  to  the  offices,  not  thofe  that 
are  injiant  titles,  as  alienations,  mortmains, 
and  fuch  like  before  office. 

If  a  power  htjimply  collateral,  the  donee   Wall  v. 

/.     1  ^  '  c'^  Thurboruc, 

of  the  power  cannot,  on  execution  of  >t,  re-  ,  y^^^  -.j 
fervc  to  himfelf  a  power  of  revocation  >  for, 
being  only  a  ^<jr^  authority,  it  muft  htfiriH^ 
iy  purfued.  The  law  was  held  to  be  fo  iQ 
refpc6t  to  an  authority  in  fVally.  Thurborne^ 
where  one,  having  three  daughters  only, 
by  his  will,  direiSled  that  his  lands  (hould 
dejcend  and  come  amongft  his  daughters,  in 
fuch  jhares  and  fr&portions   as  his  wife,  ^ 

X  2  .  deed,  - 


(    3o«    ) 

deed  in  writing,  Ibould  dirc6l  and  appoint  j 
the  wife  made  an  appointment  with  power  of 
revocation ;  et  per  turiam^  as  to  the  power  of 
revocation,  the  cafe  might  be  eafed  of  that, 
for  it  was  only  an  authority  in  the  wife^  and 
that  being  once  executed,  Ihe  could  not 
referve  fuch  power  to  herfelf. 

A  power  of  revocation  may  bt  executed 
pro  tanto.  As  if  a  leafe  be  njade  by  an  ioftru* 
ment  having  all  the  qualities  required  in 
the  execution  of  the  power,  it  will  enure  as 
an  alteration  of  the  firlt  ufesj  and  an  execu^ 

Vid.  fupra.      ^^^*  ^^  ^^^  power  of  revocation  pro  tanto ; 

Fol.  i6, 17.    and,  therefore,  is  confident  with  the  power  of 

revocation,  without  any  colour  of  fufpenfion 
of  the  power  to  alter  or  revoke  for  the  reverfion. 

And  if  a  leafe  be  made  by  deed  poll,  or 
parol,  and  not  according  to  the  dircflions  of 
fuch  power  of  revocation,  fuch  leafe  will  be 
good,  and  that  likewife  will  not  fufpend  the 
power ;  becaufe  a  power  annexed  to  an  in- 
heritance or  freehold  cannot  be  Jujpended  by 
the  makingof  a  /^;io,  although  it  may  beex- 
tinguifhcd  by  livery:  for,  it  may  be  rc- 
fembled  to  the  cafe  of  two  jointenants,  one 
makes  a  leafe  for  years  and  dies,  that  ihall 
not  impede  the  furvivorlhip,  but  ^  leafe  for 
33  H.  6,  !•     ^^^  fevers  the  jointure.     So,  though  the 

furvivor 


{    3^9    ) 

Airvivor  derive  his  tide  from  the  feoffor, 
without  mentioning  his  companion,  yet  he 
cannot  avoid  a  Icafe  for  years  of  his  compa- 
nion. And  if  tenant  for  life  make  a  Icafe  for 
years,  he  may  furrcnder  the  freehold  with- 
out impeachment  of  the  term.  So  if  leffee 
for  life  with  condition  to  have  fee,  make  a 
leafe  for  years,  that  does  not  fufpend  the 
power  to  incrcafe  the  eftate  by  the  condition  j 
and  in  like  manner,  in  the  principal  cafe  put, 
the  leafe  for  years  will  be  valid,  and  for  the 
refidue  of  the  eftate,  the  power  of  revocation 
will  remain, 

.  This  is  clear  from  Englcfield^s  cafe,  where 
the  queen  (having  an  eftate  for  term  of  the  Supra,  299. 
life  of  Sir  Francis  Englefield  by  forfeiture  for 
treafon,  and  power  to  make  void  all  the  ufes 
of  a  conveyance,^  by  which  that  eftate  for 
life  was  created),  made  a  leafe  for  forty  years 
to  F.  and,  afterwards^  executed  the  power ; 
and,  on  intrufion  brought  againft  the  leiTees, 
they  were,  after  long  argument  both  at  the  bar 
and  by  the  bench,  judged  intruders  after  the 
execution  of  the  power  of  revocation:  for,  froni 
this  decifion  two  things  are  manifeft  \  namely, 
Firft,  That  the  power  of  revocation  was  not 
fufpended  by  the  leafes  J  Secondly,  That  the 
cjuecn,  by  extirpation  of  theufesj^  avoided  her 
own  leafe  \  and,  although  the  cafe  of  the  queen 
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be  no  precedent  for  the  fubjcft  in  fuch  cafes  to 
a^oid  their  own  leafesj  yef  the  reafen  ef  that 
cafe  f  roves ^  that  the  power  of  rexwcation  was 
in  force  to  every  purfofe  but  to  avoid  their  own 
lea/es. 

So,  where  one  covenanted  to  ftand  feifed  to 
the  ufe  of  himfelf  for  life  with  divers  remaind- 
ers over  to  others,  fome  for  life  and  others 
in  tail,  with  reverfion  in  fee  to  himfelf,  with 
general  power  of  revocation  of  all  ufes  in 
remainder :  he  made  a  leafe  for  years  in  re- 
mainder, and,  then  revoked  during  the  term. 
The  queftion  was.  If  he  could  revoke,  or 
whether  he  had  fufpended  his  power  of  re- 
vocation during  the  term  by  his  leafe  ?  Coke] 
Chief  Juftice,  held,  that  he  might  revoke 
for  all  but  the  term;  and  that,  if  one  made 
a  conveyance  with  power  to  make  leafes, 
and  alfo  with  power  to  revoke,  if  he  made  a 
leafe  he  might  revoke  for  the  refidue. 

But  it  was  doubted,  in  the  preceding  cafe, 
whether,  when  the  donee  had  not  power  to 
make  leafes^  and  yet  had  made  a  leafe,  that 
leafe  (hould  be  good,  upon  which  point,  the 
reporter  fays,  the  court  were  divided  in 
opinion.:  but  that  point  hath  fince  been  itt^ 
tied  in  favoi*  of  a  leafe  made  in  fuch  cafe, 
without  any  e)?preft  power  for  that  purpofe  i 

fuch 
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fuch  leaff  haying  been  held  to  be  good^  .»nd 
not  fubjeft  to  be  defeated  by  execution  of 
the  power  at  a  fubfequent  peri9d. 

Thusj  wh?re  Lord  Bolin^broke^  feifed  of  an  Goodright  v. 
cftate  for  life  in  lands,  the  remainder  being  gp':';^^  "f,^' 
in  ftria  fettlement,  with  a  power  veftcd  in  vW.  Saapc  r. 
bis  lordjhip  to  revoke  thofc  ufes,  and  to  '^^^"^°  *'*•• 
limit  fcff.,  by  indenture^  granted  the 
faidpremife^  to  Mrs.  Hare,  for  a  term  of 
99  years  determinable  upon  his  lord  (hip's 
life,  fubjeft  to  a  pepper  corn  rent :  which 
leafe  was  made  to  fecure  the  payment  of  an 
annuity,  fold  by  him  to  her  for  a  valuable 
confideration.  ^  Then  Lord  Bolingtroke,  by 
virtue  of  all  powers  veiled  in  him  for  that 
purpofe,  revoked  the  old  ufes,  and  appointed 
the  eftate  in  queftion  to  new  ufes.  And  a 
queftion  arofe  between  Mrs.  Hare  and  a  pur- 
chafer  of  the  eftate  under  the  new  ufes  ap- 
pointed on  revocation,  whether  her  leafe  was 
affefted  thereby  ?  which  depended  upon  the 
queftion,  whether  Lord  Bolingbroke  could 
make  fuch  a  leafe,  not  fubjeft  to  be  defeated 
by  an  ppcepution  of  his  power  ?  and  it  was  ar- 
gued on  b,ehalf  of  the  purchafor,  that  a  te- 
nant for  life,  who  had  only  a  qualified  or 
dcfeafible  intereft,  could  not  alien  the  eftate 
for  his  own  life,  difchargcd  from  the  qualifi- 
cation that  affedled  it  in  his  own  hands.  That, 
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therefore,  every  one,  who  took  an  eftatc  under 
his  lordlhip,  mufl  take  it>  as  he  held  it,  fub- 
je6t  to  the  operation  and  confequcnces  of 
the  power  of  revocation  i  but  the  court  were 
unanimoufly  of  opinion,  that  the  leafe  to 
Mrs.  Hare  was  valid,  and  not  fubjeft  to  be 
defeated  by  the  emecution  of  the  power  \  for, 
that  Lord  Bolinghroke  had  a  right  to  make 
this  leafe.  It  was  a  right  which  arofe  out  of 
the  nature  of  his  eftate.  The  queftion  then 
'  was,  whether  the  fame  Lord  Bolinghroke  who 
had  made  this  demife,  for  a  valuable  confide* 
ration,  could  be  authorised  to  revoke  it  under 
any  power  in  any  fettlcmcnts  for,  by  the 
power  the  revocation  was  to  be  executed,hy  bim. 
And  they  were  clearly  qf  opinion,  that  he 
could  not. 


lu. 


t  Roll.  Abr.         The  court,  in  the  cafe  of  Snape  v.  Turton^ 

Vcntriz.  ^^>^'    ^^^^»  ^^  ^^»  ^^^  ^^  ^^^^  pOWCr  tO  fC- 

fapra.  10. 17.   voke  and  to  limit  new  ufes,  made  a  leaie 

for  life,  that  would  fuf^end  his  power  as  to 
the  fee :  But  it  was  held  by  afl  the  judges,  in 
the  cafe  of  Bullock  v.  Tbome,  as  a  general pro^ 
fojitiony  that,  if  one  had  an  entire  power  of 
revocation,  and  extinguifhed  or  fufpended 
the  power  in  part,  he  riiight  revoke  for  the 
'  refidue,  if  it  were  by  way  of  vStifednota^  that 
was  the  cafe  of  a  leafe  for  years  only. 
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And  iflands,  fubje£bto  apowerof  reyoca« 
tion,  be  vefted  in  the  crown^  they  are  im^ 
mediately  di vefted  without  office ^  by  execu- 
tion of  the  power  i  unlefs  the  condition  of 
the  revocation  be  by  an  ad  to  be  performed 
to  the  crown. 

Thusj  where  conuzee  of  a  fine  made  a  leafe  Hemle^  t. 
forlife^  by  deed  inroUed^  to  a  ftranger,  with  ^'^".Mooit 
remainder  to  the  queen>  upon  condition  to  be 
void  upon  tender  of  money  to  the  tenant  for 

life  I  the  cjueftion  waSj  if  the  tender  of  money 
to  the  ftranger>  dlvefted  the  remainder  out 
of  the  queen  ?  And  it  was  agreed^  fer 
curiam^  that  the  tender  diveftcd  it  without 
cfficCy  becaufe  the  condition  was  not  perform- 
able  to  the  queen^  but  to  the  tenant  for 
life. 

So,  it  was  refolved  in  Snapev.  Turton,  thar,   Supra,  a7«. 

in  that  cafe,   the  grant  of  the  revcrfion  by   ^*  ^^'^"r  ! 

J    J  •      II  J  J  •  J    393-  3  ^^^^ 

deed  inrolled  was  a  good  revocation,  and 

revoked  the  ufcs  limited  in  remainder  to  the 

king,  without  office  or  any  other  aEt. 

A  man,  that  harh  a  power  of  revocation.  Earl  of 
may,  by  his  own  aft,  extinguifh  his  power  of  ^afeTpj^h  * 
revocation  in  part  of  that  which  is  fubjefk  39  EIlz. 
thereto,  as  by  levying  a  fine  of  part,  and  yet  ^i-^^^'ctt^j'*' 
the  power  will  remain  for  the  refidue,  be-  Co.  Lite, 

caufc  **S-*» 
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caufc  ic  is  in  the  nature  of  a  limitation,  and 
not  of  a  condition. 

It  is  enacted,  by  the  27  Eliz,  c.  4«  **  That 
'*  if  any  peifon  or  perfons  had  theretofore, 
"  lince  the  beginning  of  the  queen*s  reign  that 
*'  then  was,  made  or  thereafter,  fhould  nnake 
^^  any  conveyance,  gift,  gr»t,dcmifc,  charge, 
**  limitation  of  ufe,  or  ufes/  or  UTurancc  of, 
**  in",  or  out  of,  any  lands,  tenements,  9r  ben^ 
'*  ditaments,  with  any  claufe,  provifion,  af".- 
**  tide,  or  condition,  oi  revocation,  determina^ 
*'  tion,  or  alteration,  at  bis,  or  tbeir,  wHl  or 
^^  fUaJure  of  foch   conycywcd   aflvirance, 
*'  grants,  or  out  pf  any  'part  or  parcel  of 
"  them,  contained  or  mentioned  in  any  writ^ 
^*  ing,  deed,  or  indenture  of  fuch  aflurance, 
"  conveyance,  grant,  or  gift,  and,  after  fuch 
*^  conveyance,  grant,  gift,  dcmifc,  charge, 
"  limitation  of  ufes,  or  aflurance,  fo  made  or 
•*  had,  Ihould  or  did  bargain,  fell,  dcmife, 
*^  grant,  convey,  or  charge  the  fame  lands, 
tenements,  or  hereditaments,  or  any  part 
or  parcel  thereof,  to  any  perfon  or  perfons, 
*^  bodies  politic  and  corporate,  for  money  or 
^^  other  good  confideration^  paid  or  given  (the 
*^  faid  firft  conveyance,  affurance,  gift,  grant, 
'*  demife,  charge,  or  limitation,  not  by  him 
*'  or  them  revoked,  made  void  or  altered* 
^<  according  to  the  power  and  authority  re- 

"  ftrvcd 
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'**  fervcd  or  exprcflcd  unto  him  or  them,  in 

•'  and  by  the  faid  fccrct  conveyance,  aflfurancej 

**  gift,  or  grant),  that  then  the  faid  former, 

*'  conveyance,  aflurancc,  gift,  demifc,   and 

**  grant,  as  touching  the  faid  lands^  tenements^ 

**  and  hereditaments y  fo  after  bargained,  fold, 

•*  conveyed,  demanded,  or  charged,  as  againft 

'^  the  faid  bargainees, vendees,  leflces,  grantees, 

*'  and  every  of  them,  their  heirs,  fucceffors, 

'^  executors,  ^dminiftrators,  and  afligns,  and 

*'  againft  all  and  every  pcrfon  and  perfons, 

<*  which  had,    fhould,    or    might,   lawfully 

«*  claim  any  thing,  by,  from,  or  under  them, 

'^  or  any  of  them,  fhould  be  deemed,  taken, 

*'  and  adjudged  to  be  void,  fruftrate  and  of 

*^  none  efFcd,   by  virtue  and  force  of  that 

<'  aft." 

**  Provided  that  no  lawful  nriortgagc  made, 
''  or  to  be  made  bcnajidey  and  without  fraud 
**  or  covin,  upon  good  confideration,  fhould 
*^  be  impeached  or  impaired  by  force  of  that 
**  aft,  but  fhould  ftand  in  the  like  force  and 
^^  efFeftas  if  that  ait  had  never  been  had  or 
^*  made,  fcf^.'' 

Upon  this  claufe  in  the  37  Elix.  it  ha^ 
been  determined,  that  marriage  is  avaluai^le 

^offfideration  within    the  meaning  of   this 
ilatute. 

•     Thu$ 
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Criffin  r.  Thus,  where  communication  of  a  marriage 

Sunhopc,    ^  jj^  jj^^j,  l^j  between  G.  and  ^.,  G.,  before 

the  afEance^  promifed  to  aflure  unto  S. 
1 000  /.  per  atm.  for  her  jointure,  his  eftate 
being  then  worth  1 2000  /•  fcr  annum,  S., 
repofing  confidence  in  this  promife^  married 
G.  before  any  aflurance  or  covenant  ia 
writing  whatfoever  made :  afterwards  he,  by 
deed>  conveyed  lands  of  great  value  to  fome 
friends  of  5.*s  (then  his  wife),  to  the  ufe  ofS. 
for  the  term  of  100  years,  if  (he  (hould  live 
fb  long,  to  commence  after  his  death ;  and 
there  was  afrovijb  to  determine  at  the  will  of 
the  Baron*  And  the  queflion  was,  whether 
.  this  wa«  a  fraudulent  leafe,  being  revokable 
at  pleafure  of  the  maker  ?  And  the  court 
held,  that  this  leafe,  being  made  in  furjuan^c 
of  the  firft  promt fe,  although  there  was  not 
any  mention  of  any  leafe  to  be  niade,  was^ 
neverthelefs,  grounded  upon  a  valid  confide-* 
ration,  and  not  fraudulent. 

But  a  fettlement  mzdc  for  a  good  eonfidera-^ 
tion,  as  for  provifion  for  children,  will,  if 
made  with  power  of  revocation  in  the  feller, 
be  void  againft  a  purchafer  for  z  valuable 
confideratipn^ 

Crofs  V.  Thus  where  £.,  feifcd  in  fee  ot  certain  eftates 

Crof  Jaf  i8o!  *^  q^cftion,  in  35  Eliz.  covenanted  by  indent- 
ure 
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tire  (in  confideration  of  love  to  his  eldeft  fon^ 
and  for  the  fettling  his  lands  in  his  name  and 
blood,  and  according  to  the  eftates,  provifoes^ 
and  limitations,  therein  mentioned)^  that  he 
would,  before  Eafter,  convey  his  lands  to  A. 
and  others,  to  the  ufe  of  himfelf  for  Tife,  the 
remainder  to  his  faid  fon  in  tail,  with  re- 
mainders  over,  and  that  all  eftates  made, 
ihould  be  to  the  ufes,  and  under  the  prbvifoes 
afterwards  mentioned  \  with  a  provifoy  that 
he  might  make  leafes  for  a  i  years  of  any 
part  thereof,  and  that  the  conveyances  fhould 
be  to  the  ufe  of  the  lefTee ;  with  a  frovi/o  alfo, 
ibat  E.  might  revoke  all  the  ujes  and^ftates, 
hy  any  his  writing  or  will.  He  alfo  cove- 
nanted, that  he  would  ftand  feifed,  from  and 
after  Eafter,  of  fo  much  of  the  faid  lands  which 
Ihould  not  be  fufiiciently  conveyed,  to  the 
faid  feyeral  u(es,  intents,  and  purpofes :  No 
aflTurance  was  made  before  Eafter  according 
to  the  indenture.  E.  in  i^oEliz.  by  indenture, 
for  30  /.  paid,  demifcd.  to  F.  for  1 1  years^ 
And  the  queilion  was,  whether  this  leafe 
niade  by  £.,  (who  was  but  tenant  for  life 
by  this  conveyance  with  power  of  revocation), 
in  confideration  of  money  paid,  (hould  be 
faid  to  be  a  leafe  derived  out  of  the  eflate 
for  life  only,  or  whether  the  leflfee  (hould  have 
benefit  of  the  claufe  of  the  27  Eliz.  c.  4. 
**  That  if  one  make  a   conveyance  with 

claufe 
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clatife  of  revocation^  and^  afterwards^  fof  Coii^ 
fideration  of  money,  or  for  other  cbnfidefa- 
tions,  bargain,  fell,  demife,  or  grant  the 
faid  ^nd  to  a  ftranger,  that  the  faid  convey- 
ance (hall  be  void  and  revoked,  Wr?**  And 
it  was  held  by  all  the  juftices,  that  the  leaft 
ihould  be  good  and  abfolute,  and  fliould  not 
be  impeached  by  the  forhier  voluntary  convey- 
ance. For,  that,  he  who  made  it  having  powef 
to  revoke  it,  the  law  would  conQder  the  con- 
veyance as  revoked  and  'Ooid  quoad  the  leffee, 
and  the  lefTor  as  tenant  in  fee,  when  he 
made  that  leafe  :  and,  that  the  leafe,  being 
made  in  cottftderation  of  a  fine  paid^  was  ex- 
prefsly  within  the  words  and  intent  of  the 
ftatute  of  27  Eliz. 

And  a  leafe  on  which  rent  is  rtferved, 
is  alfo  a  revocation  of  fuch  voluntary  con-^ 
veyance* 

Coiiinslcited       ^hus,  it  waj^  rcfolved  by  the  court  of 
Uo.  Ja.  181.   King's  Bench,  in  lUnde  ^nd^jCoJlm,  that, 

where  one  made  fuch  a  conveyance/;^,  and 
afterwards  made  a  leafe  referving  rent,  with- 
out oiher  confidcration,  that  was  fuf- 
ficicnt,  and  a  revocation  of  the  firft  cftate, 
quoad  that  leafe. 


And 
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And^  although  the  power  of  reyocatiofl 
in  fuch  conveyance  be  limited  to  be  executed 
at  a  diftant  time^  yet^  if  a  fubfequent  con« 
veyance  upon  valuable  c9nfidera^i»n  be  made 
afterwards^  but  before  the  power  of  revo« 
cation  begins^  this  cafe  is  alfo  within  the 
rennedy  of  the  ftatute ;  for^  although  the 
fiatute  faithy  ^^the  faid  firfl:  conveyance  not 
by  him  revoked,  according  to  the  power  by 
him  refcrved,"  which  fccms  by  the  literal 
fenfe  to  be  intended  of  a  prefent  power  of 
revocation,  becaufe  no  revocation  can  be 
made  by  virtue  of  a  future  power  until  it  ' 
comes  in  efie :  yet  fince,  if  this  cafe  fhould  be 
conftr\ied  to  be  out  of  the  ad,  it  would  ferve 
for  little  or  no  purpofe,  as  then  there  would 
be  no  difficult  matter  to  evade  it ;  it  has 
been  held,  that  the  intent  of  the  a£t  was, 
that  fuch  voluntary  conveyance,  which  was 
originally  fubjcft  to  a  power  of  revocation, 
V9heihtT  in  pr^efenti,  or  in  futuroy  ihould  not 
ftand  againft  a  purchafer  bona  fide  for  a 
valuable  confideration. 

I 

Thus,  where  a  conveyance  was  made  by   cited  per 
way  of  ufe,  with  power  to  revoke  after  a   Walmcfly 

•       J        .  J     /  /«  r       J        Juftice  Moore 

certain    day  to  come^    and,  before  the  day   ^5.8,     , 
came,  he  who  had  the  power  conveyed  to  a 
purchafer  ;*  it  was  held,  in  the  King's  Bench 
in   the  time  of  IVray^  Chief  Juftice,  that 

the 
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the  original  convey  ante  was  vdid  agiinft 
the  purchafer ;  and  yet^  at  the  tinie  of  the 
purchafe,  the  vendor  could  not  have  re* 
▼oked ;  the  reafon  of  which  was  that>  in  the 
former  conveyance,  there  was  power  of  re- 
vocation mentioned,  and  the  conveyance 
was  not  revoked  according  to  the  power  i 
and  the  ftatute  is  to  be  intended  agaioft 
fraud  and  to  fupport  purchafes. 

UttiL  But  in  a  cafe^  circumllanced  as  the  pre'* 

ceding  one,  the  conveyance  would  not  be 
void  againft  a  purchafer  before  the  time 
limited  for  the  revocation  arrived ;  but,  from 
that  time,  all  fubfequent  intereft  under  the 
original  conveyance  would  be  void,  becaufc 
it  is  fubjefted  to  revocation  from  that  time 
by  cxprcfs  agreement. 

And,  although  the  power  be  afterwards 
extinguiflied  by  recovery,  feoffhientj  or  fine, 
or  other  conveyance  to  a  ftranger,  to  the 
intent  to  defraud  a  purchafer  i  yet^  if  the 
conveyance  be  originally  voluntary,  and  with 
power  of  revocation,  .fuch  fine,  feoffment, 
or  other  conveyance  will  be  void,  as  to  the 
extinguifhment  of  the  power,  and  the  on- 
^  ginal  conveyance  bad  againft  a  fubfequcot 
purchafer /ar  money  ^ 

Thus 
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Thus,  where  B.,  feifed  in  fee  or  in  tail  of  Bullock  v* 
land,  firuated  ifi  Erburghfield  arid  Barkham  lA  Moore  61  j. 
-B^itj,  conveyed  it,  28  Eli'z.  by  deed  of  bat- 
gain  and  fale,  indented  and  inrolled  iil 
Chancery,  to  C.  and  his  heirs.  C,  Wr7/,  a8 
E/i2;.  fuEFercd  a  common  recovery  in  which 
he  vouched  B.  who  vouched::, the  Common 
vouchee,  and  the  ufc  thereof  was  declared 
by  indentures,  to  B.  for  life,  the  remainder 
to  the  recoverors  for  ten  years,  the  remainder 
to  the  heirs  male  of  the  body  of  B. ;  and, 
in  this  indenture,  there  was  aprovt/o  ofrevo- 
cation  at  the  will  of  ^.^  by  declaration  in 
writing  to  be  made  by  him  at  any  time  during 
bis  life  in  the  frejence  of  Jix  'CoitneJfeSy  and 
that,  after  fuch  declaration,  the  recoverors 
fhould  be  feized  to  the  ufc  of  B.  and  his 
hetra.  Then  5,,  4  March,  28  Eliz ,  made  a 
leaje  for  years  to  H.  determinable  upon  three 
lives  \  and  in  E&fler  term  28  Eliz.  he  alfo 
levied  a  fine  of  all  the  land  in  Erburghfield  of 
which  the  leafe  was  made,  and  that  was  de- 
clared to  be  for  further  aflurance  of  the  term. 
B.x  in  the  31  FAiz.,  for  4000/.  bargained 
and  fold  the  land  by  deed, indented  and  in^ 
rolled  to  S.  and  his  heirs,  and  levied  a  fine^  ^ 
and  alfo  fufffered  a  common  recovery  with 
voucher  for  aflurance.  5.  died  Feb.  ^(^ 
Elix.  and  then  the  recoverors  entered,  the 
ten  years  not  being  expired,  and  nwde  a 
leaie :   and  the   queftion  between  the  leflce 

Y  of 
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of  the  rccovcrors  and  S.  the  purchaier  was, 
whether  the  former  afrurance^  fubjeft  to  re- 
vocation b^  B.  the  vender,  was  not  void 
againft:  5.  the  purchafer  by  thp  ftatute  of  27 
Eliz.     And  one  objection  on  the  part  of  the 
Icflee  was,  that  this  leafe  of  the  4th  of  March 
28th  Eliz.  determinable  upon  three  lives, 
all  of  which  were  tbM  living,  had  fuipended 
the  power  of  revocation,  and  that  the  fine 
had  wholly  extinguifhed  it ;  and,  if  (b,  then 
B.  had  not  in  him  any  power  of  revoking 
at  the  time  when  he  made  the  fale  to  S.,  and 
they  faid  that  the  ftatute  of  27  EJiz.  was  tq 
be  underftood  of  cafes  where  the  firller  had 
power  and  did  not  revoke ;  fbere  the  ftatute 
made  the  conveyance,  (which  ought  to  be 
revokedi)  void,  and  fupplted,  iti  ihat,  the 
oSice  of  the  party  who  was  to  make  the 
revocation,  and  did  not  do  it.    Sut,  when 
the  party  could  not  revoke,  then  the  ftatute 
did  not  make  void  the  conveyance  j  becaufe 
the  party  himfelf  could  not- make  it  void: 
and  the  words  of  the  ftatute  of  the  27th 
Eliz.  were  ferviceable  to  this  conftrudion; 
for  they  were  to  this  efFeft,  viz.  "  That,  if 
anyone  make  a  conveyance  with  revocation, 
and  fold  the  land  for  money,  the  firft  con- 
veyance not   being  revoked  accord iiig  to 
the  power,  the  conveyance  in  which  there 
was  power  of  revocation  fhould  be  void 

againft 
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againft  a  pttrebafer/'    By  which  it  was  to 
be  underftood  that  the  fiatute  endeavoured 
to  faf ply  the  tmiffion  of  the  party  in  making 
that  void»  which  be  ought  to  have  made 
void  in  jujiiccy  but  would  not  from  craft ; 
but,  when  he  could  not  make  it  void,  tben^ 
no  fraud  could  be  intended.     But  the  court 
held,  that  the  conveyance  was  void,  as  well 
upon  the  words,  as  upon  the  intent  of  the 
ftatute  of  MHz.:  the  words  were,  "  When 
any  perfon  made  conveyance,  i^c*  with  a 
claufe  of  revocation  at  pleafure  mentioned 
in  the  deed,  and»  afterwards,  bargained  and 
foldj  &r.  the  land  for  money,  ^c.  the  faid 
conveyance  not  being  revoked  according  to 
the  power,   (s?r.  there,  the  firft  conveyance 
fhould    be    void    againft    the    purchafer/* 
Which  words  fquared  with  the  cafe  in  quef- 
tion  in  all  three  refpefts.     Firft,  here  was  a 
conveyance  with  power  of  revocation  men- 
tioned in  the  writing.  Secondly^  this  convey- 
ance was  not    revoked  according  to   the 
power.     Thirdly,    he  who  had   made  the 
conveyance  had  bargained  and  fold  the  lands 
to  another  for  money.     Aiid>  therefore,  ac- 
cording to  the  letter  of  the  ftatute,  the  cafe 
in    quefihn  that    had  all  the  circumjiance^ 
within  the  ftatute,  ought  alfo  to  have  the 
conclufion  of  the  ftatute ;    that  was,    thac 
fuch  cqnveyance  (bould   be  void  againft  a 

Y  a  put- 
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purchafer.  The  intent  of  the  ftatute  was, 
that  ic  fhould  be  expounded  altogether  a- 
gainft  fraud,  and  to  fupprefs  fraud,  and 
maintain  jufl:  dealing :  it  was  fraud  in  B.  to 
take  4000/.  for  the  land,  and  yet  that  a 
purchafer  (hould  take  the  land  by  a  former 
conveyance  voluntarily  made  by  B.  for  ad- 
vancement of  his  name  and  iflues,  and 
which,  by  exprefs  agreement  in  the  writing, 
ought  to  have  being  revoked  by  B.  himfelf; 
wherefore  to  fupport  this  conveyance  would 
be  againflrthe  intent  of  the  ftatute.  And  it 
feemed  that  the  cxtinguilhmentof  the  power 
of  revocation,  before  the  falc,  did  not  alter 
the  objeil  and  intent  of  the  ftatute  -,  for, 
when  the  power  determined,  then  it  was  im- 
poflible  that  the  conveyance  fhould  be  re- 
voked according  to  the  power,  and,  if  it 
could  not,  then  the  ftatute  made  the  con- 
veyance void  againft  the  purchafer,  for  it 
faid,  "  That,  if  any  one  made  a  convey- 
ance with  power  of  revocation,  and  after- 
wards fold  the  la,nd  for  money,  the  convey- 
ance not  b'cing  revoked  according  to  the 
power,  the  conveyance  (hould  be  void.'* 
And  to  conftrue  the  ftatute  that  the  con- 
veyance ftiould  be  good  againft  the  pur- 
chafer, if  the  power  of  revocation  be  de- 
termined before  thfi  purchafe,  would  be  to 
oourilh,  not  to  fupprefs,  fraud ;  for,  then,- 

the 
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the  feller  might  make  a  fccrct  rcleafe  of  the 
power,  or  a  fecret  feoffment,  of  which  the- 
purchafer  could  not  have  notice ;  and  yet 
he  might  fhew  the  purchafer  the  conveyance 
in  which  was  a  power  of  revocation,  by 
which  he  might  bcT encouraged  to  buy  the 
land, '  and  be  deceived  out  of  the  land  and 
money  both,  by  fuch  ftcret  releafe  or  feoff- 
ment, which  would  be  againft  all  reafon 
and  equity.  And  for  thefc  reafons  the  court 
held  unanimoujlyy  that  if  a  power  of  revo- 
cation be  mentioned  in  a  conveyance,  whe- 
ther it  be  determined  or  not  by  any  mefne 
aft,  yet  the  conveyance  fhould  be  void 
againft  a  purchafer. 

And,  although  property,  over  which  the 
power  of  revocation  is  refer ved,  be  conveyed 
by  feveral  different  affurances;  yet,  as  to 
the  operation  of  this  aft,  all  of  them  (hall 
be  confidercd  as  but  one  conveyance. 

Thus,  it  was  objeftcd  in  the  preceding  Bulloclcv, 
cafe,  that  the  words  of  the  ftatute  ofSZ/z.  Thome, 
being,  that,  "  if  £?;r^  make  a  conveyance  of 
land,  with  power  to  revoke  at  pleafure,  and, 
afterwards,  he  fold  the  land  to  another, 
&c.y  the  conveyance,  £sfr.  Jhould  be  void 
againft  the  putthafer;"  it  was  exprefsly 
meant  to  extend  only  to  cafes  where  it  was 

Yj  the 
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the  fime  perfon  who  made  the  conveyance 
with  power  of  revocation  firft^  and  the  fale 

•  afterwards;  that  £.3  in  that  cafe^  was  not 
the  perfon  who  made  both :  for^  that  the 
conveyance  with  revocation    was    created 

.  by  the  recovery  anno  58  Eliz.,  and  the  in- 
denture declaring  the  ufes  thereof,  in  which 
C.9  being  the  tenant  who  parted  with  the 
land,  muft  be  fuppofed  to  be  the  declarer  of 
the  ufes,  and  fo  the  conveyance  moved 
from  him  and  not  from  B.;  and  there- 
fore <$*.,  who  made  his  purchafe  of  B.f  was 
not  rclicvable  by  the  ftatute  of  ay  Eliz. 
againA^  the  former  conveyance.  But  this 
objedion  was  over-ruled  by  all  the  juftices, 
becaufe  the  ftatute  of  27  Eliz.  had  fuch 
words,  "  that,  if  any  one  perfon  made  con- 
veyance or  ajfuranci  with  revocation,  &f^.'* 
which  word  affuranci  comprehended  all  the 
conveyances  that  concured  to  the  afTurance 
intended  by  the  parties,  though  they  were  of 
different  natures  :  as,  in  the  principal  cafe, 
the  bargain  and  fale  to  C,  and  the  recovery 
fuffered  by  him,  both  concured  with  the 
indenture  of  ufes,  to  make  the  land  aifur- 
ed  in  fftate^  as  it  was  limited  by  the  in- 
denture }  and  C.  received  the  land  to  the 
intent  to  enable  him,  as  tenant,  to  fuffer 
the  recovery  with  voucher  of  B.  And, 
therefore^  all  this  afTurance  ihould  be  ac- 
counted 
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counted  the  alTurance  of  B.^  and  the  ufes  as  i 

limited  by  him,  and  the  power  of  revoca- 
tion was  appointed  t&  him  :  and  fo  ^.^was 
the  perfon  who  made  the  afiurance  with  re« 
vocation  and  alfo  the  fale. 

It  is  not  neccflTafy  that  a  conveyance, 
to  fall  within  the  ftatute  ofay  £/rz.,  fhould 
contain  therein  an  exprefs  power  of  revo- 
cation ;  for,  if  there  be  circumftapces  re* 
ferved  therein  in  favor  of  the  fcttler,  which, 
in  their  operation^  are  tantamount  to  fuch 
power  I  they  will  be  fufBcient  to  bring  the 
sflurance  within  the  meaning  and  intention 
of  this  a6t« 

Thus,  where  P.  made  a  fettlement  in  1 6  <  3,  Lavender  v. 
by  fine  and  deed,  and,   thereby,  convey-      Kcb.Tid 
cd  his  eftates  to  tniftees  to  pay  all  debts  pL  n. 
contradled,   or  for  which  the  truflees  were 
boundy  for  fifteen  year*,  the  remainder  to  be 
difpofcd  by  P.  for  jointure  of  the  wife,  with 
power  to  P.  to  make  leafes.     One  ground 
of  objcftion  made  by  a  purchafer,  and  ad^ 
mitted  by  the  court  on  trial  in   ejeftment, 
was,  that  the  power  in  P.,  after  prcfent  debts 
paid,  to  make  an  intire  leafe  for  ninety-ninc 
years,  with  rent,  or  without,  amounted  to  a 
power  of  revocation. 

Y4  It 


$Kt^h,  751.  It  IS  faid  to  have  been   hdd-hy    Lord 

'    ^"^  Chief  Juftice  Bramjion^  on  the  27  £//z.,  that, 

if  fuch  power  of  rev<>cation»  in  a  voluntary 
fettlement,  be  with  a  refervation,  not  to  be 
executed,  unlcfs  with  confent  of  a  ftrangcr, 
not  under  any  influence  of  the  party  to  whom 
the  power  is  r<?ferved,  fo  that  the  interpo- 
fition  of  a  third  perfon's  aflent,  is  not  merehf 
put  as  a  Ihift  to  pjace  the  power  in  other 
names  befides  that  of  the  perfon  making 
.fuch  voluntary  conveyance,,  but  fuch  per- 
fon is  really  meant  to  be  party  to  the  revo- 
cation, and  joined  to  prevent  its  being  made, 
unlefs  upon  valuable  confideration ;  this 
would  be  good,  and  not  a  voluntary  con- 
veyance within  the  ftatute. 

I  apprehend  the  cafe   here  alluded  to  is 
that  of  Sir  Francis  Leigh  v.  ff^inter.    There, 
Leigh  V.         Sir  Frauds  Leigh  affured    by  fine,  certain 
Winter,  Sir     manors  and  lands  to  Jiimfelf  for  life,  rcmain- 
^11^  der  to  his  fon  in  tail,  with  provifo  of  revo- 

cation if  his  fon  married  without  his  con- 
fent. And,  afterwards,  by  indenture  be- 
tween himfelf  and  Bridget  Winter ,  the  grand- 
mother of  his  faid  fon  on  the  part  of  his  mo- 
ther, reciting  the  faid  provifo  and  the  power 
contained  therein,  and  certain  confiderations 
given  to  the  faid  Sir  Francis^  it  was  agreed 
•*  by  and  between  the  parties  thereto,  and 

the 
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the  faid  Sir  Francis  Leigh  covenanted,  granN 
ed^  concluded^  and  agreed  to  and  with  the 
faid  Bridget  the  grandmother,  that  the  faid 
Sir  Francis  Leigh  ftiould  not,  por  would,  re- 
voke, make  void,  or  determine,  any  of  the 
ufes  or.eftates  limited  or  appointed  to,  or 
for,  the  faid  fon,  or  his  heirs,  by  the  inden- 
ture aforefaid,  nor  (hould  nor  would  have, 
ufe,  or  execute  any  power  of  revocation,  de- 
termination, or  making  void,  or  any  way 
concerning  the  fame,  without  the  licence 
and  confcnt  of  Lord  Coventry,  (Lord  Keeper,) 
firft  had  in  writing;  and  did  alfo  grant  and 
agree,  that  any  revocation    or  declaration 

by  him  to  be  made  touching  the  revoking, 
determining,  or  making  void  the  faid  ufes 
or  eftates,  or  any  of  them,  without  fuch 
aflent,  (hould  be  void,  fruftrate,  and  of  none 
efFcd,"  Afterwards  the  fon  married  with- 
out aflent  of  the  father.  Whereupon  the 
father  alone  revoked  the  fcttlcment.  Upon 
a  fuit  in  Chancery  againft  the  faid  Sir  Fran- 
cis^ and  the  faid  Bridget  Lane  and  the  fon, 
the  queftion  was,  whether  the  revocation  was 
good  notwithftanding  the  fecond  indenture  ? 
and  Lord  Chief  Juftice  Bramjlon  2ir\A  Jones 
were  called  into  the  court  o(  Chancery  to  af- 
fift.  And. they  declared  their  opinion,  that, 
by  the  faid  fecond  indenture,  the  power  of 
irevocation^  which  was  abfolute  in  the  firft 

indenture. 
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indenture,  was  reftraipcd,  and  that  the  faid 
Francis  Leigh  could  not  revoke  without  the 
confcnt  of  the  Lord  Keeper ;  for  the  power 
was  executory,  and,  by  fubfequent  agrcc; 
ment  by  indenture,  might  be  defeated  and 
determined. 

It  is  obfervable,  on  the  preceding  cafci 

that  the  queftion  arofe  between  the  fon  aiid 

the  father,  and  was  onfyj  whether  the  father, 

by  the  fubfequent  ad,    had   reflrained  his 

p  abfolute  power.     This   cafe  therefore  doth 

not  decide  the  queftion,  as  to  a  purchafer  for 
a  valuable  confideration. 

I  have  not  met  with  any  cafe  that  goes  fo 
far  as  to  fay,  that  a  mere  voluntary  convey- 
ance, with  power  of  revocation  refervcd, 
but  retrained  to  be  executed  with  the 
confent  of  third  perfons,  (hall  not  be  within 
the  equity  of  the  ftatute  of  27  Eliz.  In  the 
following  cafe,  indeed,  that  point  was  con- 
fidered,  but  does  not  feem  to  have  been 
fettled  ;  bccaufe  all  the  claimants  under  the 
conveyance  were  purchafers  for  a  valuable 
confideration. 

WatcrhoVe  ^^^  7^^^  Maynard  and  his  wife,  feifcd  in 

T.  Tones  94.  fee  in  her  right  of  a  rcftory,  in  confideration 

<  Keb,  7c  I  ^^^^^  marriage  of  John  their  fon,  and  5000  /. 

pi.  tj\      '  portion 
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portion  paid  with  his  intended  wife,  ai)d  fot 
natural  affe^on«  covenanted  with  Sir  Jobn 
JLawnnce  and  three  others^  relations  to  the 
ladfi  to  levy  a  fine  (which  was  accordingly 
levied)  of  the  faid  re&ory  (in/er  alia)  to  the 
uicof  Sir^^ir*  for  life,  remainder  to  his  wife  for 
lif^j  remainder  to  truftees  for  eighty  years  for 
payment  of  portions  and  fecurity  of  the  trufls 
in  another  indenture  o^the  fame  date,  and 
delivdy  of  the  wife's  jointure,,  and  on  pay- 
ment thereof,  to  it  furrendered^  remainder 
to*  John  their  fon  and  his  heirs:  provided, 
that  it  fliould  be  lawful  for  Sir  Jobn  or  his 
wife  to  revoke  the  ufes,  with  confent  of  the 
faid  four  perfbns,  or  the  furvivors  or  fur- 
vivor  of  them,  or  the  executors  or  admini* 
ftrators  of  the  furvivor,  under  their  hand 
and  feal :  Sir  7^i^  died,  and  his  wife  enter- 
ed, and  fold  the  faid  reftory  to  the  defend « 
ant  for  400  /.  paid,  and  1000/.  more,  fecured 
by  a  mortgage  of  the  faid  reftory.  But 
the  fale  and  conveyance  were  without  the 
confent  of  the  JaidLawrence,  the  only  fur- 
vivor of  the  faid  four  pcrfons,  all  of  whom  be- 
ing relations  were  named  truftees  for  the  pre- 
fervation  of  the  eflate  of  the  fon  and  his 
wife,  and  on  their  part.  And  the  queflion 
was,  whether  this  fale  by  the  wife  was  good  I 
And  Levinz  argued,  on  behalf  of  the  pur- 
chafer  under  the  wife,  that  this  depended 

upon. 


tipon^  whether  the  deed  of  fetdctnent  made 

hy  Sir  John  MaynarJ,  was  within  the  ftatutr 

27  Elizabeth  i  znd  he  contended  that  it  was; 

for  that  this  ftatute  (hould  be  tiberally  taken, 

as  all  ftatutes  made  to  avoid  fraud  were. 

And  he  relied  upon  the  cafe  of  Standiu  v. 

Bulhckcy  as  cited  in  Twyne^s  cafe ;   for,  he 

faid  that  then  the  power  of  revocation  was 

Thispomt      ^ich  confent   of   J.  £.,    and    it   was  doc 

docs  not  ap-    found  that  it  was  a    ftrangcr,    or    perfon 

SlMire;  it      ^^^^  whom    the  feoffor  had  power ;  and 

is  there  ftatcd  yet   thc  Conveyance  was  adjudged   fraud' 

L^crwasto  "'^"^  "  againft  a  purchafcr,  But  it  was 
lecxecutcdin  contended  by  Pollexfen^  and  fo  refolved  by 
©rfix'^wU.^  thc  court,  that  this  conveyance  was  not 
jicK^^.  fraudulent  within  the  faid  ftatute,  as  it  toM 

not  be  thought  to  be  made  to  deceive  pur* 
rhafers ;  for,  it  was  found  that  he  had  no^ 
tUe,  and  that  it  was  made  upon  great  con* 
fidcration,  extending  to  thc  re£hory.  Thca 
.  the  words  in  the  claufe  of  the  faid  ftatute 
*?  at  their  will  and  pleafure**  were  obfcrvcd, 
and  interpreted,  at  their  choice,  libertyy  and 
ele£lion  without  reflraint  of  any  one  j  but  here 
itwas  reftrained  to  the  will  and  plcafurc  of 
others ;  and,  although  it  was  agreed  that  a 
liberal  conftruftion  ought  to  be  made  to 
fupprefs  fraud,  yet  it  was  faid  that  care  ought 
to  be  ufed,  that  the  conftrudtidn  (hovld 
fupport  conveyances  made  upon  good  con- 

fidcration. 
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fideration.  And,  as  to  the  cz(t  o(  Sianden 
znd  B^llocke,  the  '  reft  rain  t,  confining  the 
power  there,  fcemed  to  be  lodged  in  a  per- 
fon  devoted  to  the  will  of  the  maker,  and 
merely  appointed  by  him ;  but,  in  the  prin- 
cipal cafe,  the  confidcration  \yas  great,  and 
the  right  to  confent  placed  in  perfons  en- 
trufted  for  ihe  wife  j  therefore  this  convey- 
ance was  in  no  mannet*  fubjeft  to  the  will 
and  pleafure  of  the  maker  thereof,  as  the 
ftatute  defcribed. 

And  in  the  preceding  cafe,  it  was  objeft- 
cd,  that  the  conveyance  was  on  conjideration 
but  as  to  the  wife's  intereft  in  the  lands  fet- 
tled during  the  term,  not  after ;  becaufe  the 
wife's  eftate  was  taken  out  of  the  term,  and 
then,  after  that  term,  it  was  but  a  voluntary 
conveyance ;  but  it  was.  held  that  the  con- 
fidcration couldnot be  divided,  and,  though 
the-  deed  were  as  well  for  marriage  and  af- 
fedlion,  as  fof  money  in  portion,  yet,  this 
was  a  deed  for  value  in  the  fon,  as  well  as  ia 
the  wife,  whofc  portion  it  was. 

The  diftiirflion,  between  the  cafes  where 
powers  of  revocation  reftrained  to  be  exer- 
cifed  with  the  confent  of  a  third  pcrfon  are, 
or  are  not,  within  the  meaning  of  the  37 
Eliz.,  feema  to  be  this.     If  the  interpofition 

of 
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of  a  thinl  perfon  in  the  execution  o£  fuch  a 
power  be  mirely  colorable^  and  to  evade  tfao 
ftatute^  (which  is  a  fa£b  to  be  pofitiyely  prov- 
ed, or  a  concluik>n  from  circumftances  that 
necejfarily  import  as  much^)  the  ftatute  will 
operate  notwithftanding* 

3Rep.S2,b.         Therefore,   if  ^.    rcfcrvc  to   bimfcif  a 

power  of  rcvocatioo,,  with  the  aflent  of  jB.j 
and,  afterwards,  jf.  bargs^in  aod  fell  the  land 
to  another,  the  bargain  and  fale  is  good,  and 
within  the  remedy  of  the  ftatute  ;  for,  other- 
wife,  fays  Lord  Cpke^  the  good  provifiofl 
«^  of  the  a£l,  by  a  fmall  addition  aad  ey^iIl- 

3  Keb.  526.  vention,  would  be  defeated.  So  it  was  hdd 
J«^ in  the  cafe  of  Lavender  y.  BJackflam  before- 
mentioned,  that,  although  the  leafe  (which 
therf  operated  d,s  a  power  of  revocation)  wai 
reftrained  to  be  by  the  aflent  of  a  third  per- 
fon i  yet,  that  perfon  not  being  a  credicori 
but  a  relation,  and  father-in-law,  the  inter- 
polition  of  his  aflent  did  not  prevent  the 
leafe  from  being  fraudulent. 

But,  ifthe  intervention  of  third  perfons,  in 
the  execution  of  a  power>  be  to  prefcrvc  or 
protedb  rights  of  others,  as  of  a  wife  or  cbU-^ 
dren,  and  not  merely  to  evade  the  words  of 
the  ftatute ;  in  fuch  f  afe^  the  general  dodrine 

laid  down  in  the  precedeojts.  frcm;  to  warrant 

aron- 
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a  conclufion,  that  the  power  of  revocation^ 
ibougb  referved  to  the  ov/ner,  is  confidercd 
as  Mng  qualified  and  out  of  the  equity  of  the 
ftatutei  becaufe,  although  the  revoc^tioa 
be  referved  to  him,  yet  it  is  fo  clogged^  that 
he  can  make  no  ufe  of  it  without  the  afTent 
of  others^  who  have  an  intereft  in  refifbing 
fuch  revocatiopj  vqlefs  upon  fufficient  cdn« 
fideration. 

A  conveyance,  with  power  of  revocation 
•n  payment  of  ajmallj^m  by  the  revoker,  will, 
it  feems,  be  void  againft  a  purchafer  for  a 
valuable  confideration.  Thus,  it  wasfaid  by  Sopra  31& 
the  court  in  Griffin  v.  Stanhope^  that,  if  a  leafe 
be  made,  witha  provifo,  that,  if  the  Icflbr  pay 
los.y  then  the  leafe  fliall  be  void,  fuch  leafe 
would  be  void  under  the  ftatute  as  to  a  pur-< 
chafer ;  becaufe  it  was  apparent  that  thc/um 
to  be  paid  was  not  of  the  value  of  the  land, 
but  only  limited  as  a  power  of  revocation. 

A  power  to  charge  an  eflate  fettled,  with 
a  particular  fum  by  way  of  mortgage,  or 
otherwife,  has  been  held  not  to  be  within 
the  words  of  thi^  ftatute. 

Thus,  where  a  power  was  given  to  the  J«nl^in«  v. 

owner  of  an  eftatc,  fettled  on  himfelf  for  iLev^ico,! 

life,  remainder  upon  his  fon  in  tail  fpecial,  S,  C.  Hard. 

to  charge  all  and  lingular  the  cftate  in  qucf-  s^pr^26>  ar. 

2  tlon  126,  129. 
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tion  with  the  payment  of  2000 /.>  it  was  oh* 
jcftcd,  that  this  fettlcment,  being  with  a  pro- 
vifo  to  charge  the  lands  with  the  payment  of 
2000/.,  was  void  againfta  purchafer  forvalua« 
ble  confideration  within  the  provifion  of  (lat. 
ay  Eliz.  c.  4.  "  that  made  conveyances,  with 
power  to  revoke,  alter,  or  determine,-  at /i&^ 
will  and  pleafure  of  the  owner,  void/*  But, 
upon  this  point,  the  court  held,  that  fuch 
provifo  to  charge  the  eftate  with  2000/.,  was 
not  a  power  within  the  words  of  the  ftatutc, 
•*  to  revoke^  determiney  or  alter  the  ejlate^^  be- 
ing to  charge  a  particular  fum  \  and,  no  ex- 
prefs  fraud  being  found,  the  conveyance 
could  not  be  adjudged  fraudulent. 

%  Co.  %z.  None  can  take  advantage  of  this  claufc 

'afc^"?o  *"  ^^  ftatutc  of  the  37  £//z.,  againft  con- 

Eliz.  445.  veyances  with  power  of  revocation,  except 

a  Roll.  Rep,  j^^  ^j^^  j^  ^  purchafer  for  money  or  other 

valuable  confideration ;  for,  the  benefit  of 
the  claufe  is  exprefsly  reftrained  to  thofc 
who  purchafe  for  money,  or  other  good  cm- 
ftderatioriy  paid^  or  giverty  which  word  paid 
is  to  be  rcfered  to  money  and  given  is  to 
be  refered  to  good  confideration  \  fo  that  the 
fcnfe  is  for  money  paid,  or  other  good  con- 
fideration giveny  which  words  exclude  all 
confiderations  of  nature  or  bloody  or  the  likcj; 
and  are  to  be  intended  only  of  valuable  con- 

fiderauons 
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fidcratiorfs  which  may  be  given ;  ind  there* 
fore  :he  who  makes  a  purchaie  of  land  for 
a  valuable  confideration^  is  ^^(k  a  purchafer 
within  the  ilacute. 

Therefore,  where  one  made  a  leafefor   cited  per 
80  years  without  confideration.  and>  after*  Beamond, 
w'ards,  conveyed  the  land  to  his  wife  for  a  cro-^Elk, 
jointure  aftfr  marriage:    it    was    rcfolvcd   445* 
by  the  two  chief  juftices,   and   three  other 
jufticeSj  that,  becaufe  this  laft  conveyance 
was  voluntary  mtbaut  valuable  confideraticn^ 
the  wife  could  not  avoid   the  former  Icafe, 
by  a'Odring  that  it  was  fraudultnt. 

And  one,  who  claims  relief  under  this 
ftatote,  muft  not  only  be  a  purchafcr  for  a 
▼aluable  confideration^  but  alfo  muft  bim^ 
Jtlf  ht  free  fnm  all  imputation  of  fraud  in* 
deceit:  for,  ftrAnderfon^  chief  jufticc  of  the  Cro.  Eiise, 
Common  Pleas,  where  a  man  who  was  of  ^*^* 
iinall  underflanding,  and  not  able  tp  govern 
the  lands  which  Aefcended  to  him,  and  was 
given  to  riot  and  diforder,  by  mediation  of 
his  friends,  openly  conveyed  his  lands  to  them^ 
on  cruft  and  in  confidence  that  he  (hould 
take  th&  profits  for  his  maintenance,  and 
that  he  ihould  not  have  power  to  wafte  and 
confume  the  fame  ;  and  afterwards^  he,  be^ 
ii^g  /educed  by  deceitful  and  covetous  per/onSf 

Z  bargained 


bargained  and  fold  his  land^  being  of  a 
great  value,. for  a  fmall  fum  of  mon^  :  thw 
bargain,  although  .it  was  for  money,  was 
holden  to  be  out  of  this  ftatute  ^  for,  thi$ 
aft  was  made  againft  all  fraud  and  deceit, 
and  doth  not  help  any  ptirchafer,  who  doth 
not  come  to  the  land  for  a  good  confideration 
lawfully,  and  without  fraud  or  deceit.  And 
fuch  conveyance,  made  ontruft,  or  with 
power' of  revocation,  is  void  only  as  to  him 
who  purchafes  the  land  for  a  valuable  con- 
fideration bona  fide  without  deceit  or  cunning. 

• 

And,  it  is  obfervable  upon  the  two  pre- 
ceding cafes  put  by  Beamond  and  Anderfon^ 
that  the  reafoning  of  them  applies  equally 
50  the  claufe  in  the  ftatute.  rcfpefting  con- 
veyances with  power  of  revocation,  as  to  that 
refpefting  fraudulcntvConveyanCesL;  fori  ^^^ 
conftruftion  of  the  ftatute,  as  to  .this  point, 
rxiuft  be  the  fame  as  to  all  the  claufes  of  it; 
and  Owen  faid  in  Upton  v.  Bajfei^  3  Cro.  445^ 
that  he  was  at  the  making  of  this  ftatute, 
and  that  fpecial  care  was  taken,  that  there 
ihould  not  be  any  words  whiqh  fhould 
extend  to  pufchafers,  unlcfs  it  were  fuch 
a^s  :paid  money y  or  other  good  confideration  for 
their  purchafc, 

* ,  • 

.    /  >    .  •:  And, 
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-  *  Aftdi  notice  of  fuch  conveyance  ^th  Vid;Godch*9 
power  of  revocation,  will  not  prevent  a  pur-^  6o!'b.*  *^* 
chafer  for  valuable  confederation  from  feed- 
ing the  fame  aGde  under  the  (tatucc  i  for^ 
the  notice  of  a  purchafer  cannot  make  that 
£ood>  which  the  a£t  of  parliament  hath  made 
void  as  to  him }  and>  though  it  be  tru€> 
qui  Jcit  Je  decipu  nm  decipitun  yet,  in 
this  cafe,  the  purchafer  is  not  deceived,  for 
the  conveyance  with  po^er  of  revocatioh 
whereof  he  hath  notice,  is  void  as  to  him 
by  the  faid  a^,  and  therefore  fhall  not  hurt 
him,  nor  is  he,  as  to  that^  in  any  manner 
deceived. 

*  4 

'  Sixthly  and  laftlV,  With  refpeft  to  fuch 
general  obfervations  upon  powers  as 
do  not  immediately  fall  under  any  of 
the  foregoing  heads* 

Powers  differ  from  conditions  at  com- 
nion  law,  in  as  much  as  the  former  may  be 
apportioned,  which  the  latter  cannot. 

» 

Thus  Lord  HaUs  obfcfvcd,  in  the  cafe  of  Supra,  ii, 
Edt»ards  V.  Slater,  wherein  he  held  the  bar-    '3-  *?•  ^•• 
gain  and  iaie  void,  as  to  dedroying  fo  much 
pf  the  power  in  that  cafe  as  took  effedl  as  a 
power  in   grofs,  and   valid  as  to  ib  much 
thereof  as  took  cffeft  as  a  power  appendant  j 

Z  2     '  th;u 
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that  ic  might  be  ohjtdicd,  if  the  £cc^&mplc 
were  difcharged,  then  that  the  mean  eftates 
were  fo  too :  as  in  cafe  of  a  feignory  or  con- 
dition. But  hU  lordihip  fald^  that  a  power 
was  apportionable,  but  a  feignory  or  condi- 
tion was  not^  as  a  warranty^  th<^ugh  it 
were  deftl-oyed  as  to  the  ftt-Citnplc^  jtt  it 
continiied  annexed  t6  the  mefne  eftates. 
Thus^  where  a  leafe  for  loo  hundred  yeaxs 
having  been  nnadc  and  the  reverfion  after- 
wards granted  for  life,  the  lefTee  for  years 
granted  the  eftate  to  him  in  the  feverfion  in 
fee ;  it  was  held,  that  a  leafe  for  years  was 
not  deftroyed  by  meeting  with  a  fee ;  be- 
caufe,  by  poflibility,  the  leafe  for  life  might 
Outlaft  the  term :  to  in  the  cafe  of  EdtffarJs  v» 
Slater^  there  .was  a .  poflibtltty  that  the  re- 
.mainder  in  tail  might  iaft  as  long  as  the  re- 
vcrfion  in  fee,  and  therefore,  there  was  a 
pofiibility  that  the  reverfion  in  fee  might 
come  in  pofleflion,  yet  the  power  was  not 
.deftroyed  by  it.  So,  if  a  grantee  in  fee  of  a 
rent,  pjurchafcd  a  rematnderin  fee  oi  the  land, 
depending  upon  an  eftate  tail,  the  rent  was 
not  thereby  extinft;  becaufe  there  was  but 
a  podibility  of  the  reooaii^der  in  fee  coming 
into  pofTeflion.  Neither  fhould, .  in  the 
.  principal  cafe,  the  poBibility  of  the  remainder 
in  fee  coming  into  ^loilcfflon  deftroy  the 

« power.    .  .  "* 
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• 

Wc  have  already  fecn  rn  a  foregoing  part 
of  this  treatife^  that  powers  of  revocation 
maf  be  executed  at  different  tinnes,  over  dif- 
ferent parts  of  the  eftate  upon  which  they 
atuch ;  and  the  law  is  the  fame  as  to  powers 
of  appointment.  They  may  alfo  be  executed 
at  different  times,  over  different  parts  of  the 
prcmifes  fubjeded  thereto. 

9 

Thus,  where  A.y  in  1707,  devifed  lands   Woolfton  v.* 

'        '  \TT        111 

to  truftees,  and  declared  the  truft  iq  ftrift  fct-  gi^kfton' 
tlement  to  his  fons»  B*  and  C.  fucceiTj vely ;   Rep.  281. 
with  power  fbr  the  perfons  in  poflelfion,   S.C.aBurr. 
from  Hnutd  timtp  by  deed  or  deeds,  to  limit 
aod  appoint  to,  and  for,  any  wife  or  wives,  an 
fftate  for  life  of  ^U,  or  any  part  of  the  faid 
lands,  which,  altogether,  were  of  the  annual 
value  of  190/.     In   17 n,  ^.  married,  and 
by  iettlement  appointed  9S/.  per  anjium^  to 
truftees  and  their  heirs^  in  truil  for  E.   his 
then  wife,  for,   and  in  name,  and  in  lieu  of 
her  jointure,  with  proviJb,  that  if  E.  fhpuld 
not,  within  three  months  after  widowhood, 
reieafe  her  dower,  the  fcttlcment  fhould  be 
voidi  ^nd  a  covenant,  that  the  children  and 
all  perfons  entitled,  fhould  quietly  enjoy  ac^ 
cording  to  the  lihiirations  of  the  devife.     In 
173&,  v/,  by  another  deed,  rrfeafed  this  con- 
dition of  giving  up  her  dower,  and  in  1 75 1 ,' 
he,  by  another  deed,  reciting  the  former,  and 

Z3  that 
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that  he  had  firtcc  received  600 L  additiMal 
fortune,  appointed,  in  the  fame  form,  all  the 
reft  of  the  land  in  truft  for  herduring  her  life 
from  and  after  his  deceafe  for  increafe  of  her 
jointure.     y{.    died    fans,   iflfue  male,    and 
the  remainder  came  to  D.i  fon  of  C,  who 
brought    this   action  of   ejeftment.      One 
queftion  was,  whether  this  additional  jointure 
in  1751,  was  a  good  execution  of  the  power  ? 
It  was  contended,  on  the  part  of  the  plaintiff, 
that  the  power  was  completely  executed  \ii 
1712;   for,  the  intent  wai  to  enable  James 
to  make  a  jointure /r^;»  itme  to  timey  on  his 
wife  or  wives  as  often  as  he  Ihould  marry. 
And  he  had  cojnpletely  exhaufted  it  with  re- 
fpeft  to  this  wife   by  the  firji  deed  j  which 
had  no  exprefs  refcrvation,  nor  intended  anyl 
Sed^  per  curiam^  in  the  natural  conflruftion 
of  this  power,  there  was  nothing  to  bound  it^ 
but  the  will  and  difcretion  of  the  hufband; 
Being  a  truft  eJlatCy  there  was  no  occaiion  to 
exprefsy  that  any  fettlement  by  virtue  of.  this 
power,  fhould  be  in  3tfr  of  the  woman's  dow- 
er.    The  devife  was  drawn,  as  if  intended 
that  the  power  Ihould  be  executed  at  dif- 
ferent times  ;    "  by  deed  or  deedsy  from  time 
to  time.**     It  had  been  faid,   that  this  was 
made  to  take  in  the  cafe  of  fub/equent  mar- 
riages.     The    words,     "  wifr   or    fvivesy** 
would  ai(ine  have  been  fufficicnc  to  anfwer 

that. 
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tBat.  For,  common  fenfc  woold  (hew,,  that 
one  wife  mud  be  dead,  before  there  could 
be  any  new  appointment  to  another.  The 
farmer  words  were  thcref<)re  nugatory,  Unlefs 
thus  interpreted*  The  intention  then  wai 
clear ;  namely,  that  it  was  originally  intended 
to  be  executed  at  different  times,  even  upon 
they&wtf  woman.  Then  'the  queftiqn  was,- 
whether  it  might  htjo  executed  within  the 
rules  of  law  ?  Digges^s  caf<^  was  in  point, 
that  a  perfon  who  hzd/ucb  a  power  of  revo- 
cation, might  revoke  part  at  one  time  and 
part  at  another,  hutMt  the  /a^e  part  twice 
unlcfs  he  rcfervcd  a  new  power  of  revoca- 
tion. ,  ' 

The  power,  in  the  prefcnt  cafe*  related 
to  *//  and  every  part  of  !thc  .eftatc,  by  the.  ex-r 
prcfs  terms  of  the  provifo.  It  could  nor, 
therefore, .  be  neceflary.  to  be  ^U  dpae  una 
fiatu\  but  might  be  executed  zz  different. 
times  :  and  it  was  highly  reafonable,  that  it 
fliQuld  be  fo.  There  might  be  many  cogent 
reafons  to.  render  it  conve^iient :  as  children,: 
being  more  or  lefs  numerous  j  a  wife's  ad-» 
ditional  .fortunes  or  her  good  behaviour 
and  merit ;  or  many,  other  circumftances  of  • 
a  fanlily.  And  what  was  fuch  a  pQW^r,buc 
41  mode  of  conveyance,  putting  the  tenant  for 
life  iaio  the/^w  cpndition  as  if  he  was  tenanc 
.-...'  Z  4  in 
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tn  fee,  quiai  hoc  ?  therefore  the  court  held^ 
that  it  might  be  executed  »c  Afferent  times. 

I  Vera.  85.       So  it  was   fatdj   by  the  court  in  Bovey  v. 

Smithy  that  where  a  man  has  a  power  of  ap« 
pointing  a  fee,  he  may  execute  it  at  Jroeral 
times,  and  appoint  an  eftate  for  life  at  one 
time,  and  the  fee  at  another  time. 

Vid,  Ingram  In  queftions  upon  the  execution  of  powers> 
et  PefeTv  coufts  of  equity  will,  if  the  power  be  enctii^ 
Marflum,       id^  coTTtS  the  excefs,  and  uphold  the  exc-- 

cut  ion  ihtxtoU  Jo  far  as  ibi  power  warrants. 


infra. 


ExceiTes  in  the  execution  of  powers,  may 
arifc  cither  in  rcfpeft  to  the  thing  fubjefted 
so  the  power,  or  to  the  extent  of  the  eftate 
to  be  created  by  the  power,  or  to  the 
quality  and  property  of  fuch  eftate,  or  to  the 
perfons  in  whofe  favor  the  power  is  to  be 
executed. 

Firft,   In  refpeft  of  the  fubjcft  on  which 
the  pof^er  is  to  operate.     As,  if  it  be  exe- 
cuted to  the  extent  of  chat  and  furdier :  Thus> 
where  Lord  Conway y  who  had  power  by  one 
64q.   ^  \^^\rt  inftrument    to  grant    leafcs   of  -  his 

eftaies,  granted  fcvera!  leafes  of  eftates,  fomc 

of  which   were  of  preitiifes  not  witbin  his 

power.      They  were  confidered  as  feveral 

leafes^ 
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k^es,  thoi3gh  aU  were  contaiAed  in  the  fame 
inftrumcnt ;  and  the  matter  was  refered  to^ 
/tf  feparate  them. 

Sei^  if  thefubjeft  upon  which  the  power  is 
to  operate,  coofift  of  things  of  diftind  na- 
fures^  and  the  power  require  to  be  executed 
by  differext  modes  ti  conveyance^  thoqgh 
the  power  be  executed  in  pne  mode,  for  all^ 
the  execution  will  nevertheiefs  be  valid  for 
tbslpati  of  the  fubjed  as  to  which  the  mode 
of  execution  purfued  is  proper. 

Thus,  it  was  held,  in  Duff  v.  Balzell^  Duff,  r* 
where  the  power  extended  over  both  real   l^alzcii,  fa- 
and  perfonal  eftate,  and  was  executed  by  a 
will  to  which  there  were  only  two  witnc0es> 
that  this  was  JuffUimt  to  pafs  the  perfonal 
eftate,  it  being  a;^a«/exccicion  of  the  power. 
as  tofbal. 

Secondly,   In  refped  of  the  naiure  of  the  Parry  r. 
eftate  or  intereft  to  be  created  by  the  power.   Brown,  Nelf. 

As,  if  an  eftate  be  raifed  more  durable  in   ^  ^Vez.  641. 

point  of  time  than  the  power  is  limited  to 

extend  to.    Thus,  where  a  power  is,  to  Icafe 

for  ien  years  only^  and   the  donee  thereof 

make  a  leafe  for  twenty  years,  that  Ihall  be 

goifJ,  in  equity,  for  the  ten  years,  and  bad  for 

the  refidue. 

Thirdly, 
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'  Thirdly,  In  rcrpeftbf  th^  quality -of  the 
cftatc  given.  As,  where  the  power  warrants 
the  difpoHng  of  an  ahjolute  -cftate,  and  the* 
donee  of  the  power  gives  a  qualified  one.  In 
itich  cafe,  the  qualifications  will  be  void^ 
and  the  eftate  will  be  ahjolute. 

%  Xt%.  644«         ThuSj  if  a  father,  havhig  power  to  appoint: 

money  or  an  eftate  to  his  children,  qualifies: 
his  appdintnnent  by  annexing  z  conditien  there- 
to, that  they  Ihouid  reieafe  a  debt  owing  to* 
them,  or  pay  naoney  over;  the  appointoient 
will  be  abfolute,  and  the  condition  void. 

Aincaadcr  v.        Fourthly,  In  refpeft  of  the  perfons  in  whofe 
Alexander       favor  the  power  is  to  be  executed.     Thus, 

where   James  Alexander  devifcd   a  fum  of 
6000/.  to  truftees,  upon  truft  to  pay  the  in-. 
tered  and  produce  to  his  wife  for  life,  and 
gave  unto  his  wife,   ''  the  abfolute  difpofal. 
*'  of  the   fame  fum   unto   and  among  Jucb 
'*^cHrT,DREN    begotten  between  them,   and 
«'in  fuch  proportion,  as  (be  (hould  bylaft- 
*^  will  and  teftament,  or  other  deed  or  deeds, 
**  writing  or  writings,  to  be  executed  by  her . 
*^  in   her   life-time,   atteftcd,    &fr.,    direft, 
"  limit,    and    appoint,'*    and   direftcd   the 
truftees  to  pay  the  fame,  according  to  her 
will  and  appointment  \  and,  for  want  of  fuch 
will  or  appointment,  he  dircvSed,  that  the 

faid 
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iatd  furtl  ibpuld  faU  iato  and  go  in  tfae  fafnt 
mznncr,  as  the  refidub  df  his  pcrfpnal  cftate  t 
The  mother,  there  being  then  five  of  the 
children  living,  made  her  wiH,  ahd  therein 
reciicd  her  pQwer,*  and,  in  purfuance  thereof 
gave  to  her  daughter ^;vff^,  loco  /.  to'be  pahd 
.out  of  itbe  fum  of  5390/.  which  (he  computed 
to  be  the  only  remaining  fum  of  6060/.,  after 
dedu&ing  what  ihe  had  before  paidto  fome  of 
'  her  children ':  And,  as  to  the-  remaining  pro- 
iJuce,  after  payment  of  the  faid  looa/.,  iht 
dif^ofed  thereof  to  lier  daughter  Maty  and 
fon  James,  for  their  own  refpedive  ufe,  each 
o\[\t  full  fourth  p^ft  thereof,  (the  wh6lc  into 
four  parts,  equally  to  be  divided,)  and  t6 
the  faid  JI4iJry  and  James  dl{6  tht  oth::r  re- 
maining two  fourth  parts  ;  but,  as  to  thefe  laft 
two  fourth  parts,  upon  the  trliil  foltowiog, 
viz*  as  to  one  of  the  fame,  to  place  out  or 
centinue  onjecuritiesy  during  the  life  of  their 
Jijier,  her  daughter  Catherine,  wife  of  ^bcmas 
Clipperton,  and  to  pay  the  iritcreft   thereof 
vjnto  fuch  perfon  or  perfons,  and  for  fuch 
purpofes  as  fhe  (hould  from  time  to  time 
dircft,  fefr.,  and  upon  truft,  ac  her  deceafe, 
to  pay   and  apply  the   principal  of   fuch 
fourth  p^Ttto/ucb  child  or  children,  if  any,  as 
Ihe  fhould  happen  to  have  livihg  at  her  de- 
reafe,  in  fuch  manner  as  fhe  Ihould  by  writ* 
in?  under  her  hand  in  nature  of  a  v/ill  or 

Other- 
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Mherwift  sppoinc }  'tt^d  fw  want  offlsch  ap«- 
pointment,  to  fuch  diUd^  iF  but  one,  if  more, 
to  them  equally  t  in  defaolc  of  fuch  child  or 
children^  the  prinetpal  of  fuch  fourth  part. 
If  flie  funrtved  her  hvrfbaad^  (o:  be  whoUjr 
paid  to  her  for  her  only  ufe  and  benefit. 
But  if  (he  died  in  hii  life^  the  faud  principal^ 
at  her  deceafe>  to  go  to  the  faid  James  and 
Atary,  yet  for  their  own  refpcftive  benefit 
onlyj  as  for  one  third  part  thereof  to  each  of 
thcQi ;  aod>  as  to  the  other  thirdport  thereof 
and  i^lfo  the  other  of  fuch  rcmaitung  two 
fourth  part5»  whereof  oo  difpoGtion  w^ 
therein  then  n(iade»  upon  truft  to  pay  and  ap^ 
ply  the  principal  and  tatertft  ^hereof^  or 
any  part  thereof,  either  6:0m  time  oo  tinf)e» 
weekly,  or  otherwife,  in  fuch  nnaoncr,  aa 
faid  M4ry  and  James,  their  eaecutor$,  ad«* 
niiaiftratorsi  or  afllgns,  (hould  in  cheir  dif«* 
cretion,  think  moft  beneficial  for  the  pcr- 
fonal  fupport  and  noaintenancc  of  their  bro- 
ther, her  fon  Francis,  and  hi^  wife  and 
children,  but  not  fpr  the  payment  of  his 
debts.  It  was  held>  that  the  proyifion  to 
Catherine  for  life,  in  the  fourth  fart^  was 
undoubtedly  good,  although  the  proviOon  for 
the  children  of  Catherine  (this  being  in 
nature  of  a  power)  were  not  a  good  appoint-- 
racnt,  becaufc  a  power  to  appoint  to  childreu 

wouldf 
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urould,  in  np  at/t^  warrant  an  appoifttmclit 
to  grand-children« 

« 

,  ^^isx.iSaz  c^  pi  Adorns  V.  Aiams^  itwaa  Snpra,  iM; 
held,  that  although  F.  the  widow,  had,  ia   q^^,  5  , 
the  deed  of  ^^th^ofOStoiir,  1771  >  exceeded  et  vid.  Ro-' 
the  power  rcfcrvcd  to  her,  under  the  prov ifo   Y^^^J^  ^;. 
in  the  deedof  4(h,  of  July,  ^707,  vtz.  •'  that  Brown,  Rep, 
•*  the  faid  -P.,  did  thereby  refervc  to  herfelf,   Ch.  17W. 
"  full  power  and  authority  to  revoke  thofe 
^*  preienti,  and  to  limit  all  and  fingular  the 
"  premifes  to,  or  between,  xhe/aiJ  cbildnn^ 
•'  (namely,  the  cbildrm  of  the  marriage)  or 
•'  «ny  or  either  of  theoi,  in  fuch  manner,  or 
"for  fuch  eftate  or  eftates,  as  fhe  fhould 
**  think  fit,"  in  as  mutb  as  ihe  had  iberely 
limited  eftates  to  Iw  daugbters  for  life,  with 
timaindsr    to   their    cbiUnn    (her    grand-^ 
clnldren)i  whereas  her  power  was  confined 
to  tbiid  or  children  imfy  -,  yet,  that  the  fame 
ought  to  prevail /(^/nr  as  her  power  extended, 
and,  therefore^    that  the   limitation  to   her 
daugbt^s  for  life  was  good  1   but,  that  the 
dij^ofision  of  the  inheritance  to  their  child  or 
tbildren  was  i^vid^ 

But,  courts  of  law  did  not  Ihew  that  favor- 
able difpofition  to  fupport  the  execution  of      , 
powers,  which  pervaded  courts  of  equity. 

Without  fome  difficulty,  and  not  until  long 
.    .        a  after 


itfcef  tK^  iittrodudion  of  them  into  courts  of 

Izw  in  confequence  o(  the  ftatuceof  ufcs;  for^ 

Lord  Halesy  and  the  court  of  King's  Bench^ 

^J^v*  »S^-     in  arguing  on.  the  cafe  of  Jenkins  v.  KeyiAis^ 

held>  that  the  mortgage  in  that  cafe  being 
for  looo/.  and  intereft,  and  ftipulated  to  rc^ 
main  for  n me  years,,  and  the  power  being 
only  to  charge  the  hereditaments  there  in 
queftion  with  2000/.  ic  CoOld^not  be  upheld 
as  a  good  execution. of  the  power;  for,  by 
that  meansy  he  might  iharge.  all  the  eilatefs 
JubjeSi  to  the  power  with  a  great  Jum  .oi 
money,  that  would  dejeat  all  the  lettlemear; 
and  that  the  power  was  entire y  txAJo  was  thi 
execution^  and  that>  tbereforeyii  could  not  be 
made  good  for  part  and  void  for  the  ¥ejidue  at 
law.  But  Hales  faid, .  tbac  perhaps  there 
might  be  good  ground  in  equity,  to  aid  the 
execution  as  to  the  aooc'A  And,  in  like  man^i 
ner,  we  find  that  the  ju(]ges,  in  the  cafe  of 
Peters  and  Marjhamy  which  came  on,  Micb^ 
4  Geo.  2.  were  extremely  put  to  it,  to  get 
over  a  difficulty  of  this  kind,  which  arofe  in 
tihat  cafe.  There  /.  S.  feifcd  of  lands  in  fee, 
and  likewife  of  other  lands,  devifed  all  his 
faid  lands  to  his  eldeft  fon  for  his  life  i  and, 
tRen  dcvifed  fuch  part  of  the  faid  lands,  as 
his  faid.  fan  fhould  appoint,  to  fuch  wife  as 
the  faid  ion  fhould  marry,  for  her  life^  for 
the  JQinturt  q6  fuch  wife, /with  contingiuit 

repiainders 


'remainders  to  the  firft  and  every  other  Ibrt, 
with  remainders  over.  The  teftator  died. 
The  cldeft  fon,  on  his  marriage  with  the 
plaintiff,  conveyed  the  lands  in  qucftion  to 
truftees  and  their  heirs,  in  truft  to  permit 
him  to  receive  the  profits  during  his  life, 
and,  after  his  death,  to  the  ufe  of  the  plain- 
tiff, his  intended  wife  for  her  life,  and,  after 
her  death,  to  the  to/Jf  of  the  heirs  male  of  her 
body.  The  marriage  took  effcft,  and  then 
the  plaintiff *s  hulband  being  dead,  (he 
brought  this  aftion  for  the  landi  limited  to 
her  by  the  afore/aid  conveyance,  which  had 
no  other  execution  but  fealing  and  delivery. 

On  a  cafe  made  thereupon,  by  Mr.  Juftice 
fortefcue,  for  the  opinion  of  the  court,  it 
was  argued  againft  the  plaintiff's  title,  that, 
though  this  conveyance  Vas  not  executed  by 
livery,  inroUment,  or  othcrwife,  yet  it  Ihould 
enure  as  a  covenant  to  ftand  feifed,  there  be- 
ing a  fufficient  confideration  to  raifc  an  ufe 
that  way;  and  then  the  plaintiff's  eftate 
ieing  greater  than  the  power  warranted^  would 
be  'Ocid. 

But,  on  the  part  of  the  wife,  it  vras  con- 
tended, that  this  conveyance  could  not 
enure  as  a  covenant  to  ftand  feifed,  becaufc 
the  plaintiff's  cftatc  was   to  take  cffcft   bv 

way 
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way  of  ^ufe  out  of  the  eftate  of  the  truftecs  a 

and,  it  had  been  adjudged^  that  a  reverfion 

being  granted  to  A.  to  thq  ufe  of  B.  and  the 

2  Vent.  3*8*  grant  not  being  executed  by  attornment 

inrollmentj  or  otherwife,  it  could  not  be  exe- 
cuted by  way  of  covenant^  to  (land  ieifed  to 
the  ufe  of  ^.»  becaufe  the  eftate  intended  for 
J?.,  was  appointed  to  arife  out  of  the  reverfioa 
granted  to  A.  \  and,  for  want  of  a  proper  exe- 
cution of  the  decdj  that  conveyance  was  held 
void :  And,  upon  chat  ground,  it  was  faid, 
that  the  conveyance  in  the  principal  cafe 
could  have  no  other  effed,  but  as  an  ap^ 
f  ointment  in  purfuance  of  a  will^  and  then  it 
was  void  for  alt  above  what  was  iJoarranted  by 
the  will:  as,  if  a  power  were  given  to  make 
leafes  for  twenty  one  years,  and  the  perfon 
who  was  to  execute  fuch  power,  made  a 
leafe  for  twenty  one  years,  and  by  the  fame 
deed,  limited  afurtherintereil  in  this  manner; 
namely,  ^*  and  from  and  after  the  term  afore* 
faid^for  one  year  more,''  the  power  had  been 
well  executed  by  the  firft  limitation,  and  the 
excefs  "^2^  furflufage  not  to  he  regarded:  So, 
where  the  plaintiff's  huA)and  gave  her  an 
eftate  for  life  exprejsly^  the  appointment  was 
compUat^  and  the  remainder  limited  to  the 
heirs  of  her  body»  was  idle^  and  fo  to  be  re- 
je£bed  as  not  warranted  by  the  power.  And 
it  was  infilled,  that  this  conveyance  muft 

be 
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be  made  good  from  the  intention  of  the 
parties,  ind  the  part  which  was  incoii- 
iiftent  with  the  legal  execution  of  the  power 
fhould  be  rejefted* 

But  the  couft  diftinguiihed  betWfcen  the 
cafe  put  of  the  leafe  for  twenty-one  years 
end  one  year  after^  and  the  principal  cafe ; 
for>  in  the  pHncipal  cafe,  though  the  limi- 
tations were  fcveral  and  diftinft,  yet  they 
made  but  one  eftate :  and  Eyre,  Chief  Juftice, 
and  Deni/on,  Juftice,  took  a  diftinftion  be- 
tween a  power  to  limit  an  eftate,  and  to  appoint 
the  land;  and  they  held,  that,  if  this  were 
confidered  as  an  execution^  it  would  not  be 
good,  as  it  exceeded  the  power  :  but,  that  the 
power  given  to  the  foh  was  not  to  limit  the 
eftate  but,  to  appoint  the  land;  and  then  he 
was  only  to  a/certain  in  what  part  of  the  land 
Ihe  ihould  have  her  eftate,  and  her  eftate  was 
fettled  by  the  will :  fo  that  the  queftion  was, 
whether  the  marriage  deed  had  not  Juffici-^ 
ently  fpecified,  what  lands  (he  fhould  have 
hy  the  will?  and  they  held,  that  it  could  not  take 
cfFeft  as  a  conveyance,  but  that  //  might  as  aH 
appointment  and  dejignation  of  the  land  fhe 
fliould  have ;  and  they  faid  that,  though  it 
had  limited  an  inferior  intereft,  yet,  it  taking 
effeSl  as  an  ^  appointment y  fhe  fhould  have 
an    eftate   for    life;   for,    her  eftate   took 
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effili  by  the  will  and  not  by  the  deed.  But 
Fwtejcue  doubted  whether,  if  the  fon  had 
barely  appointed  the  land  without  limiting 
any  eftate,  that  would  have  been  good.  And 
judgment  was  given  for  the  plaintifF,  th« 
wife. 

But  courts  of  law  have,  in  modern  times, 
adopted  the  fame  rule  of  conftrudion  of 
inflruments,  made  in  execution  of  powers, 
in  this  reJfeSj  as  obtains  in  courts  of  equity  j 
by  correSing  the  excefs,  and  Jufforting  the 
execution  of  the  power  /#  far  as  is  war- 
ranted thereby. 

Supra,  28S.         Thus,  it  was  held,  in,  the  cafe  of  Adams 
296.  349.       ^^  Adamsy  that,  although  F.y  the  widow,  had, 

by  the  deed  of  the  .25th  0£l.  1771,  exceeded 
the  power  referved  to  her  under  the  provifo 
in  the  deed  of  the  4th  of  July^  1767, 
viz.  *'  that  K  did  thereby  referve  to  herfelf 
*'  full  power  and  authority  to  revoke  thofe 
prefents,  and  to  limit  all  and  fingular  the 
prennifes  to  br  between  the  /aid  children 
*'  of  the  marriage,  6?^.,'*  inqfmuch  as  flic 
had  thereby  limited  eft.ates  to  her  daughters 
for  life,  with  remainders  to  their  ehildren  (her 
grand' children  J  y  whereas  her  power  was  con- 
fined to.  "  a  child'*  or  ''  childreff'  onfy ; 
yet,  that  the  fame  pught  to  prevail  fo 
far  as  her  power  extended,  and  that  the  li^ 
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initation  to  her  daughter  for  life  was  good, 
but  that  the  difpofition  of  the  inheritance  to 
their  child  or  children  was  void. 

Again,  where  tenant  for  life  of  eftates  Commons, 
fituated  in  Ireland,  with  full  power  of  niak*  NettTrv^ille 
ihg  leafes  for  any  term  not  exceeding  thirty-   v.  Marihalli 

*.L         T  ^  •  /•     7  Brown's 

one  years  or  three  lives,  fo  commence  tn  poj-  i^^^^^  q^^ 
Jejfion,  at  the  leaft  improved  rent  that  could  m. 
be  had  for  the  fame,  made  a  leafe  '^  from  the 
date  for  and  during  the  natural  life  and  lives 
of  three  perfons  and  the  longeji  liver  of  them, 
or  for  the  term,  time  and  fpace  of  thirty-one 
years,  to  commence  from  the  date,  which  fbould 
lajt  longeji,  from  thenceforth  next  enfuing^ 
fully  to  he  compleat  and  ended.'^     On  an  ejeft^ 

meat  brought,  in  the  court  of  Exchequer  in 
Ireland,  by  the  heir  at  law  and  remainder* 
man,  and  a  fpecial  verdid  returned  thereon^ 
the  queftion  was,  whether  this  leafe  was 
good  within  the  terms  of  the  power  ?  and  on 
argument,  before  the  barons,  it  was  adjudg- 
ed fo  to  be  J  which  judgment  was  confirmed 
on  writ  of  error  in  the  Exchequer-chamber 
there,  before  the  Lord  Chancellor  of  Ireland, 
iflifted  by  Lord  Annaly  chief  juftice  of 
the  court  of  King's  Bench,  the  conftituent 
rnicmbers  of  that  court.  But  Lord  Annaly 
.^*^*'^g>  after  loiig  deliberation,  fully  deli- 
vered his  opinion  for  reverfing  the  judg- 
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nicnt,  a  writ  of  error  was  brought  in  parlia^ 
mcnt :  «ind,  on  the  hearing,  it  was  argued 
on  the  part  of  the  remainder-man,  that  the 
leafe  wa:>  bad,  for  that  it  was  in  manifefl: 
oppofuion  to  the  power  ,•  becaufe,  injiead  of 
being  a  leafe  for  one  or  the  other  of  the 
terms  exprefslyy  as  the  power  direfted,  it  was 
a  leafe  for  the  one  or  the  other,  as  chance 
fhould  direft:  and,  that  he,  being  a  purchafer 
for  the  molt  valuable  of  confiderations,  had  a 
clear  right  to  cxaft  a  ftrift  performance  of 
the  condition  annexed  to  his  father's  power 
of  leafing.  But  it  was  contended  on  the 
other  fide  that,  in  cafes  of  this  kind,  all 
a  remainder-man  could  reafonably  expeA 
was,  that  an  eftate,  when  it  came  to  him, 
fhould  not  be  charged  beyond  what  was  the 
intention  of  the  fettler  to  allow  thofe  who 
Hood  before  him  to  charge  it.  That,  it  would 
not  be  fo  by  the  leafe  -in  queftion,  if  it 
were  conftrucd  as  a  geod  leafe  for  three  lives 
and  no  longer.  That,  courts  of  law,  who,  in 
modern  times  had  adopted  the  fame  rules 
of  conftru£bion  as  obtained  in  courts  of 
equity,  in  the  conftrudion  of  powers  and  of 
the  inftruments  by  which  they  were  executed^ 
would,  when  they  had  been  exceeded,  cor- 
reft  the  cxcefs,  and  fupport  the  execution  y> 
far  as  it  was  warranted  by  the  power.  That, 
the  leafe  in  queftion,  fofar  as  it  was  a  leale 
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for  three  livesy  was  clearly  warranted  by  the 
power  \  and  this  was  apparently  the  primary 
object:  of  the  parties.  Befides  this^  they  had 
a  fecond  objeft  in  view,  which  was  to  fecure 
the  eftate  to  theleflee  for  31  years,  in  cafe  the 
leafe  for  lives  ihould  determine  fooner. 
But  this,  whether  it  was  confidered  as  con- 
current or  contingent,  was  not  warranted  by 
the  power.  And  the  leafe  was  adjudged 
good,  and  the  judgment  of  the  Exchequer- 
chamber  in  Ireland  affimed. 

It  has  been  already  obferved,  that  cxcefles 
in    the  execution   of  powers  may  be  either 
by  the  appointment  of  a   larger  intereji   in, 
or  portion  of  that  which  is  the  fubjeft-mat>- 
tcr  on  which   the  power  operates  than    is 
warranted   thereby,  or  by   appointment  to 
fer/onSy  not  objeSfs  of  the  power,  of  part  of  the 
intereft   in,  or  of  part  of  the  thing  itfelf, 
that  is  the  fubjeft  of  the  power,  or  by  an- 
nexing qualities  and  properties,  not  required 
by  the  power^  to  the  intereft  or  eftate  ap- 
pointed under  it;  we  have  likewife  fcen  that, 
in  thefe  cafes,  the  execution  is  uniformly  good 
as  far  as  it  is  warranted  by  the  power ;  but, 
the  confequences  of  this  doftrine,  as  to  th^t 
intereft,  or  part,  in  which  the  power  is  exceed- 
.  ed,  will  be  various,  according  to  the  circum- 
ftancesof  the  cafe.  Thus,  if  the  appointment 
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exceed  in  nominating  perfons  to  take  part  of 
the  intereft  in,  or  portion  of  that  which  is 
the  fubjeft-matter  of  the  power,  to  whom 
the  power  doth  not  extend,  the  appoint- 
ment, Jo  far  as  their  intereft  therein  goes, 
will  be  utterly  void,  and  the  JubjcH-mattn 
on  which  the  power  was  intended  to  operate 
go  as  ifunappointed. 

Thus,  in  the  cafe  of  Adams  and  Ai^mSi 
the  court  held,  that,  the  appointment  of  the 
inheritance  of  the  premifes  to  the  grand- 
children, by  the  deed  of  th  25  th  of  Off oiert 
177 1,  being  void,  the  joff  took  an  ejiatt 
tail  therein,  fubjeft  to  the  eftates  for  life  to 
his  fitters  which  were  well  appointed,  with 
remainders  over,  under  the  deeds  of  the  24th 
September  and  aoth  OSlobery  1764. 

So,  if  a  man  hai  power  to  appoint  1000/. 
amongft  his  children,  and  he  appoints  100/. 
amongft  the  children,  and  900/.  anrtongft 
others  who  are  ftrangersy  the  appointment 
of  the  gooL  will  htab/olutely  voids  and  it 
will  not  be  prevented  from  going  over,  if 
limited  over  for  want  of  appointment,  inli^* 
manner  as  if  no  appointment  had  been  made. 

But,  if  the  appointment  under  a  power 

exceed,  by   any  qualijficatiQn  being  added  to 
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fi?e  whole  or  a  part  of  the  intercft  in.  the 
cftatc  appointed,  which  the  power  docs  not 
zvarrant ',  in  fuch  cafe,  the  appointment  will 
9J0t  be  void  as  to  Juch  part  in  which  the  cx- 
cefs  is,  but  J  the  excefs  only  will  be  void, 
and  the  appointment,  as  to  that  part^  as  well 

as  to  the  reft,  will  be  good. 

Thus,  if  a  father,  having  power  to  appoint   Per  Sir  T* 
900/.    between  his   children,  having  three,    ^y^^% 
give  300/.  a-piece  to  two  of  them  ahfolutely^ 
and  qualify  his  appointment  to  the  thirds  by  . 
annexirig^  a,  condition  that  he   fhall  releafe  a 
debt  owing  to  him,  or  pav  money  over,  &c.i 
the,: appointment  will  ..be    ahjolute  and*   the 
condition  only  void. 

And,  if  a  power.be  to  leafe  fortze;^«/y-   Ibid. 
one  years  9  and  a  leafe  be  made  {or  forty  years  i 
that  will   be  good  for  the  twenty-one  years ^ 

*  *  >  *  .         »  ^ 

and  void  for  the  remainder. 

* 

The  ground  and  prirtciple  of  thefe  deci- 
fions  is^  that,  where  there  is  a  complete  exe- 
cution of  a  power,  and  fomething  ex  abun* 
danti  added,  which  is  not.  warranted,  there^ 
if  the  excefs  be  diftin^uilbable,  fo  that  the 
court  can  draw  the  boundary,  the  exe- 
cution will  be  good,  and  only  the  excefs  void  : 
but,  where  the  boundaries  between  the  excefs 
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and  the  execution  are  not  dlftingulihable,  the 
execution  will  be  void  for  the  whole. 

But,  one  of  the  limitations,  in  the  cafe  of 
*      Alexander  w.Alexander^  furnifhed  an  exception 
to  the  rule  above-mentioned,    '*   that  where 
the  boundary  between  the  cxcefs  and  the  com- 
plete execution  cannot  be  diftinguifhed,  the 
whole  (hall  be  void."    The  limitation  I  allude 
to,  is  that  of  one  fourth  part  of  the  5390  /. 
appointed  to  James  and  Mary,  their  exe- 
cutors,  adminiftrators,    and    afligns,   upon 
truft  to  pay  and  apply  it  in  manner,  as  thef,; 
in  their  dijcretion^  (hould  think  moft  bene- 
ficial for  the  fupport  of  their  brother  Fran- 
*  CIS,  and  his  wifey  and  children.    The  court 
being  clearly  of  opinion,  that  this  appoint- 
ment for  the  benefit  of  Francis^  his  wife, 
and  children,  was  no  proper  execution  as  to 
Francis,    becaufe   the    wife    and   children 
were  to  have  fomething,  and,  fo  far  asfome- 
thing  was  dejigned  for  them,   it  was  had; 
and    the   excefs  being  una/certainable,  there 
being     no     fofftbility     to     difUnguifb    fre^ 
cifely  how  much  fhe  intended  for  the   mo- 
ther, and  how  much  for    the  children,   ib 
that  the  appointment  could  not  be  fupport- 
ed,  unlefs  fome  new  ground  could  be  found 
upon  which  it  might  be  upheld;  it  became 
^  cjueftion,  whether,  under  the   particular 

circunr*- 
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circumftances   of  this  cafe,   the  execution 
of  the  power  might  not  ^be  made  good  in 
fome  other  way  ?  And  it  was  held  by  Sir 
Thomas  Clarke  that  it  might;   for  he  faid, 
fuppofe  the    mother,    inftcad  of  ufing  the 
words  (he  had  done,  had  given  the  portion  al- 
lotted to  Frances  and   her  children  to  be 
applied  in  fuch  way,  as  (hould  be  moft  be- 
neficial for  her  fon,  his  wife,  and  children, 
if  they  ftiould  by  law  be  capable.;  he  ihould 
not  have  doubted,  but  that,  as  the  wife  and 
children  were  not  by  law  capable,  it  would 
•have  been  abjolute  to  Francis ;  the  queltion 
then  was,  whether  there  would  be  any  differ- 
ence between  this  cafe  put,  and  the  principal 
one  ?  It  bore  an  analogy,  he  faid,  to  what 
the   difpofitions  of  the  mother  would  have 
been,  if  fhe  had  given  it  to  a  fon  by  name, 
who  had  never  appeared  to  have  had  exift- 
ence,    or  had  never  been  capable  of  tak- 
ing ;  if  it  had  been  given  to  thcfe  four  /»- 
definitely y  and  three  were  incapable  of  taking, 
the  fourth   would  have  had  the  whole,  and 
muft  have  taken  it,  as  the  others  were  inca- 
pable of  taking.     It  fell,   therefore,  within 
the  reafon  of  Humphries  and  Taylor,  where 
a  perfonal  eftate  was  given  by  will  to  two 
in   jointenancy ;    one  was  outlawed ;    and, 
therefore,    the    teftatrix    made    a    codicil, 
whereby  fhe  adeemed  what  was  ^iven  to  one 

of 
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•f  the  two ;  and  the  queftion  was^  whether  the 
other  joint'tenant  fhould  take  the  whole  or 
only  z  moiety?  And  the  court  held^  that  he 
was  to  take  what  the  other  did  not ;  for^  the^ 
were  to  take  the  whole  between  them.  The 
mother,  in  the  principal  cafe>.  never  deGgn- 
ed  that  tins  fourth  part  (hould  fall  into  the 
refiducj  and  it  would  be  extremely  hard 
that  it  (hould.  Then  Francis  would  be  nr- 
titled  to  the  whole  of  ibat^  and  his  Honor  dc« 
creed  accordingly. 

We  have  fcen,  that,  where  a  limitation 
of  an  e(hite  under  a  power  exceeds  the  ex- 
tent  warranted  thereby,  the  appointment  is 
void  as  to  fo  much  of  the  limitation  as  exceeds 
the  power,  and  can  never  come  in  ejfe  \  but, 
it  not  only  is  void  itjelf  in  that  extent,  but, 
although  it  fails  to  exift  for  want  of  per- 
fons  to  take  under  it,  yet  it  renders  void  any 
fubfequent  limitation  grafted  thereon,  although 
limited  purfuant  to  the  power :  for,  every  in- 
ftrument  is  to  be  conftrued  as  taking  cSe6t 
at  the  moment  of  execution,  2inA  no  fub/e^ 
quent  event  can  influence  the  conftru&ion 
of  it,  one  way  or  another. 

Supra,  347. 

h\Sty^'  Thus,  though  the  limitation  m  Alexan- 

Hardcaftle,  der  and  Alexander,   to  the  children  of  G2- 

CiirT786^^  /i?^m^  was  void,  as  an  appointment  to  grand- 
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chiUreny  yet,  it  prevented  the  limitation  over, 
in  tafi  of  default  of  children  of  Catharine^ 
and  of  her  death  before  her  brother  and  fiftep 
James  and  Maxyi  ^^  them^  as  to  part  for  them- 
felvcs,  and  as  to  part  upols  truil  for  Frances^ 
tSc.  from  taking  effef):.  And  that fartion^  itwas 
heldj  would  have  been  unappointed,  although 
Catharine  had  had  no  children ;  becaufc,  if 
Catharine  had  left  children  at  the  time  of 
her  death,  it  would  have  been  impoffible  that 
any  of  the  limitations  over  couJd  have  taken 
cfFefti  for,  the  children,  //  any^  though 
they  could  not  have  taken  thcmfclves  would 
yet  have  prevented  the  limitation  over. 
Therefore  it  was  refolved  that  the  fourth  fell 
into  the  refidue,  becaufe,  as  to  that,  it  was 
no  appointment  except  partially  for.  the  life 
of  Catharine. 

And,  as  the  execution  of  a  power  will  be 
good,  though  it  exceed  in  fome  circumftances, 
if  that  which  is  authorized  thereby  can  be 
diftinguifhed  from  that  which  is  not  autho- 
rized thereby ;  fo,  the  execution  of  a  power 
will  be  good,  though  it  limit  a  lefs  eftate  in 
that  which  is  the  fubjeft  of  it,  than  is 
Warranted  by  the  power. 

Said  in  Briers 

Thus,   a  leafc  for   ten  years   hath  been   have  been  re- 
held   good  in  Chancery,  upon  a  power  to   Solved  in 

\^  r    t      ^        ^  Bridgman's 

iealc  for  twenty-one  years.  ^i^nef  3  Kcb. 
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Briers  V.  So,  in   replevin,    where    the  defendant 

^^}r^!^'^        avowed  upon  a  fettlement,  with  power  to 
Z0.74S.  15.  /?.,  by  deed  or  laft  will,  to  give  or  dcvifc 

Q.00I.  t#  any  younger  child  unmarried,  or, 
what  on  marriage,  (hould  be  agreed  to  be 
paid,  or  an  annuity  out  of  the  twenty  acres 
in  queftion,  to  continue  Jb  long  after  the  dc- 
vifor's  death  as  the  daughters  portion^  or 
what  (hould  be  agreed  on  marriage,  or  any 
part  thereof,  fhould  be  unpaid^  until  they 
received  200/.  a-picce. 

Afterwards  R.  agreed  to  pay  the  defendant 
150  /.    marriage-portion,    and    an   annuity 
was  granted  until  150/.  fhould  be  raifcd. 
The  defendant  avowed  for  a  year's  arrcar. 
It  yas  contended,  on  this  point  of  the  cafe, 
that,  this  was  not  good,  any  more  than  li- 
miting an  eftate  for  two  lives  would  be  on  a 
power  to  leafe  for  three  lives ;  but  it  was 
anfwered,  that  the  grant  was  in  the  words  of 
the  power ;  to  which  the  court  agreed,  and 
I  Jones  and  ^ivy/den  faid  it  had  been  held,  on 
the  flatute  of  Icafcs,  on  the  words,  "  other- 
wife  than  fpr  three  lives  or  twenty-one  years/* 
that  a  leafe   for   a    lefs  period  was  good. 
And  the  principal  cafe  was  adjudged  for  the 
defendant. 


So^ 


So,  -where,  upon  a  marriage  fcttkment,  Ratttev. 
'«  power  was  given  to  every  tenant  for  life,  stnui«"'QQ2. 
when  in  poffeflion,  to  limit  hereditaments 
to  any  woman,  he  fliould  marry,  for  her  life^ 
by  way  of  jointui^e  and  in  bar  of  dower. 
The  tenant  for  life  made  a  l^afe  for  99 
years  determinable  on  the  death  of  his  wife : 
and  it  was  held,  on  a  fpecial  verdift  on  ejeft- 
ment  in  the  court  of  King's  Bench,  that, 
however  (he  might  be  entitled  to  relief  in  a 
court  of  equity,  yet,  at  lawy  it  could  never 
be  /aid  to  be  an  execution  of  the  power :  for, 
the  ejiates  were  very  different^  one  being  a 
freehold  and  the  other  a  chattely  and  the 
freehold  in  her  being  a  qualification  in  any 
after  taken  hufband  to  be  a  member  of 
parliament,  kill  game,  i3c.  fiut  Lord 
Talbot  held  the  Icafc  to  be  warranted  by  the  , 

power,  faying,  that  it  was  not  ^7  defective    « Burn  1147. 
but  a  blundering  execution :   and  be  decreed 
the  defendant  to  pay  all  the  cofts  both  in  law 
and  in  equity. 

Where  either  a  real  or  perfonal  fund  is 
made  fubjeft  to  the  execution  of  a  power, 
and  a  lofs  happehs  to  the  fund,  the  claimant 
under  the  power  will  not  be  obliged  to  bear 
any  part  of  the  burthen,  if  there  be  a  fuf- 
ficient  part  remaining  tm  anfwer  the  charge 
thereupon  under  the  power. 

Thus, 
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t  Vcz.  138.         I'hus,  in  the  cafe  of  Oke  v.  Heathy  it  iras 
^^'^i^o^        infiftcd,  on  the  part  of  the  hulband  who  fur- 

vived,  that  a  lofsf  which  had  happened  upon 
feme  of  the  funds y  on  which  the  1000  h 
there  fettled  was  laid  out^  fhould  be  borne 
by  the  whole  Juniy  and  not  by  the  refidue 
above  4000  /•>  according  to  the  maxim,  that 
where  there  is  a  lofs  to  feveral  parties  ftand- 
ing  in  the  fame  circumftances,  it  (hall  be 
borne  equally,  unlefs  there  be  fome  fpecisd 
agreement  to  the  contrary.  But,  the  court 
faid  that,  as  to  the  lofs,  it  mufl:  fall  upon 
the  refidue  above  the  4000  /•  which  was  not 
•  to  be  burthcned  with  any  part  of  it.  That^ 
had  lands  been  purchafed  and  fettled  accord- 
ing to  the  firft  truft,  and  afterwards  fallen 
in  value,  or  been  partly  fwallowcd  up  by 
an  inundation,  ftill  the  4000  /•  muft  have 
been  raifed,  and  the  owner  of  the  inheritance 
could  have  had  no  right  againft  the  cejiui 
que  truft  of  the  term,  to  fay,  he  ihould  ieaf 
part  of  the  lofs.  The  rule  then  muft  be 
the  fame,  although  it  were  not  laid  out  in 
)ands  but  in  fecurities. 

jfny  intereji  that  a  man  is  intided  to  by 
virtue  of  a  power,  after  tho  execution  of 
that  power,  is  looked  upon,  in  equity^  as 
fart  of  his  eftate  ;  and,  asfucby  will  be  fub- 
jcdk  to  his  creditors,  .  • 

Thus 
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Thus,  where  one,  in  his  niarriage  fettle-  LaffdU  r. 
ment,  created  a  term  for  500  years,  in  truft  ^^^jfs^p^" 
to  raife  any  fum  not  exceeding  6000  /.  viz.  Ch.  232.  * 
any  fum  not  exceeding  3000  /.  for  younger 
children,  and  any  further  Jum  not  exceeding 
3000  /.  for  fucb  furfofes  as  be  Jhould  think 
fit.  He  appointed  the  latter  fum  to  be  a 
collateral  fecurity  for  the  quiet  enjoyment 
of  an  eftate'he  had  fold,  on  the  title  to  which 
there  was  fome  doubt.  Afterwards  he,  by 
will,  appointed  the  3000/.  fubjeft  to  the 
collateral  fecurity,  and  alfo  the  other  3000/. 
to  his  daughter.  On  his  death  a  bill  was 
brought  by  a  bond  creditor,  to  have  his  debt 
difcharged  out  of  the  3000  /.  fuhjeS  to  the 
indemnity  of  the  cftate  purchafcd,  the  gift 
to  the  daughter  being  voluntary y  and  there- 
fore void  as  againft  him.  And  it  was  faid, 
that  the  will  was  a  dcvife,  not  a  further  ap^ 
f  ointment  I  for,  there  was  a  compleat  ap- 
pointment before,  though  not  a  difpofition 
of  the  whole  3000/.  But,  the  Lord  Keeper 
decreed  the  3000  /•,  fubjeft  to  make  good  the 
indemnity,  to  be  liable  to  the  creditors, 
bccaufe  he  had  a  refulting  equity  in  it  which 
he  might  devife,  but  not  to  take  place  of 
creditors  :  and  his  lordfliip  held,  that  he  had 
before  made  an  appointment,  which  fatisfied 
)iis  power. 

4 

And 
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And,  though  one/  having  a  power  to  ap-* 
point,  actually  execute  it  in  favor  of  third 
perfons,  yet,  if  there  be  creditors  not  fatis- 
fied,  it  will  be  confidered,  as  to  thenni,  A& 
part  of  the  eftate  of  the  appointer,  and  fub- 
je£t  to  his  debts. 

Thompfoa  So,  where  /•  <^.,  on  iale  of  lands,  took  a 

V.  Towne,       j^  ^  f^       ^^^  purchafer,  to  pay  any  fum  or 

fums  of  money  not  exceeding  500  /.  as  he 
fliould  by  will  appoint.  /.  S.,  by  will,  dis- 
tributed it,  and  appointed  payment  of  it 
to  feveral  of  his  relations.  A  bill  was 
brought  by  the  creditors  of  /.  S.  for  fatis* 
faftion  of  their  debts  out  of  alTets,  and^ 
inter  alia^  to  have  the  500  /.  appointed,  ap- 
plied in  part  payment.  Et  per  curiam,  J.  S, 
having  power  to  difpofe  of  the  500  /.,  itnouft 
be  looked  upon  as  part  of  his  eftate ;  and 
it  was  decreed  to  be  aiTets  liable  to  th« 
plaintiffs  debts. 

And,  even  if  the  donee  of  a  power  ap- 
point to  a  third  perfoB,  with  a  recommenda-- 
tion  to  him  to  appoint  to  perfbns  or  ufes 
particularly  mentioned,  yet,  if  the  donee 
under  fuch  appointment,  hath  an  intereft  in 
this  fubordinate  power,  fo  that  it  is  optional 
in  him  to  purjue  the  recommendation  or  not  i 
in  fuch  cafe,  the  claim  of  his  creditors  will 

be 
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be  prefered  to  that  of  the  perfons  to  whom 
he  has  appointed  i  for,  they  claim  under  the 
appointment  or  gift  to  bim^  which  is  paro-^ 
mount  his  difpofition  under  the  rt commenda* 
tion. 

Thus,  where  300  /.  was  agreed  to  remain  Hintoa  v. 
a  charge  upon  Jand  until  it  could  be  laid  out  '^P^'  *  ^'*^' 
m  the  purchafe  of  lands  of  inheritance,  to  ^  ^* 
be  fettled  in  truft  for  T.  for  life,  and,  after 
his  deccafe,  in  truft  for  M.  his  wife  for  life 
in  augmentation  of  her  jointure,  with  other 
limitations  for  the  benefit  of  the  younger 
children  of  T'.  and  M.\   and,  for  want  of 
fuch  iflue,  to  tbo  uje  ofjucb  per/on  or  per^ 
fons,  andforfucb  ejlates  as  the  f aid  M.  fhould^ 
by  any  deed  in  writing,  diredb  or  appoint^ 
and,  for  want  of  fuch  direction,  to  the  right 
heirs  of  Af.  for  ever.    After  marriage,   Af.> 
by  deed,  appointed  the  300  /*  to  her  huf« 
band  ^.  to  heemployedhj  him  to  fuch  charita- 
ble ufes,  or  otber  purpofes,  or  intents,   as 
be  fhould  think  fit.     Then  M.  died,  and 
f.,  there  being  no  iflue  of  the  marriage, 
by   his    will,    after   other    bequefts,    de^ 
tifid   100  L    a    piece,    being  the  money 
charged  on  the  faid  eftate,  and  appointed  to 
T.  by  his  late  wife,    to    ff^.  S.  and  T., 
three  children  of  a  poor  clergyman  bro* 

ther  to  M.  unprovided  for,  and  dedaredt 
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in  bh  will,  that  /ucb  dUpofition  was,t«  /)ftr-; 
fuamci  of  her  direftion.  The  creditors  of 
?*•  brought  a  bill  to  have  the  300/.  applied 
to  the  payment  of  their  debts^  as  part  of  his 
aflets.  On  the  part  of  the  legatees  of  the 
300/.  it  was  infifted,  that  3*.  had  m\j  a 
n^iked  power  to  convey  this  fum  to/i»^ 
charitable* uks,  purfuant  to  the  appointmcflt 
of  the  wife;  and  that  the  will  fbould  be 
taken  as  an  execution  of  fuch  ppwer^  and  a 
a  dilpofition  in  charity  according  to  tnat 
appoimmentj  not  liable  to  the  tcftators 
debts,  Sed  per  curiam.  The  queftion  was 
whether  M.,  the  wife  of  f  .,  conjideredbim  as 
a  frujite  of  the  300  /.  and  a  bare  inftruniaic 
to  convey  to  other  peribns^  or,  whether  bt 
had  the  ownerjhip  ?  If  it  were  his  ^w«  prp": 
perty,  certainly  no  aft  of  his  could  difyojt  of 
a  creditor's  ri^.  If  ainan  iiad  theafc  » 
a'thing>  (and  iT.  plainly  was  entitl^  toil^ 
for  bis  life  at  .a^I  cvtqts)  and  the^  fow^  ^^ 
giving  it  to  wl^om  he  plcafc^l,,.  he  was  1^ 
doubtidly  thc^owiicr  of  it ;  ibisjiower  ST.  very 
plainly  h^ad  i  for,  there  were  b\jt  three  ways 
of. property,  namely^  enjoying  in.onc's own 
right,  transfering  that  right  to  another,  4nd 
therrght  of  reprefijijtation.  Herey  it  was  given 
to  be  employed  in^^A  purpofc*  as%ht  ^^ 
band  Ihould  think  fit  ^   coiild  there  thff^  ^ 

any  purple  in  the  world  \vAbe  xtnghte^lV 

it 
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It  in  ?  The  only  doubt,  it  was  faid,  was,  upon 
the  words  "  charitable  ufes^''  and  indeed  they 
did  intimate  that  the  wife  had  fome  wi(h 
her  huA>and  would  fo  .employ  the  300/* 
or,  at  leaft, '  recommended  it  to  him  to  dif- 
pofe  of  it  in  charity  j  butjhe  had  not  tiedbim 
down  to  it  i  for,  the  latter  words  left  it  ab/o- 
lutely  at  J)is  difcretion,  to  dilpofe  of  it  to  any 
furpofes  or  intents ^  as  be  Jhould  think  fit.  In 
this  cafe  there  wanted  no  preceding  a£t  to 
make  this  exift  in  the  hufband ;  for,  the 
money  was  aStually  direded  to  be  paid  into 
its  bands  :  could  be  not  therefore  have  lain 
it  out  in  ,a  mortgage,  or  lent  it  upon  bond, 
or  even  thrown  it  into  the  fea?  fo  that 
no  ftronger  inftance  could  be  given,  than 
thiT^  to  prove  owperfliip  and  property.  And, 
though  ^.  faid,  in  his  will,  that  it  was 
in  purfuance  of  the  direftion  of  his  dear 
wife,  yet  a  man  could  not,  by  airf  exfrejjion  in 
bis  will,  alter  the  nature  jof  his  eftate  and 
difappoint  his  creditors,  who  had  no  occa- 
lion  to  refort  to  his  will,  but  claimed  by  an 
intereft  precedent,  namely,  by  the  deed  of 
appointment  by  his  wife,  whereby  they  fhew- 
.ed  tbat/ibir  right  commenced /r^w  the  wife's 
execution  of  the  power  given  her  by  the 
marriage  articles.  There  was  no  inftance 
in  the  court,  of  a  conftruftion  in  favor  of 
legatees  to  the  prejudice  of  creditors,  unlefs 
the  creditors  founded  their  right  under  the 
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will  itjelf^  which  they  did  not  in  the  princi* 
pal  cafe. 

An   appointment  of  an  intereft  in  land 

^  ,'  or  money,  under  a  power,  cannot  be  made 

with  an  exemption  from  the  debts   of  the 

Supra  348.      appointee.    Thus,  it  was  held,  in  the  cafe  of 

Alexander  and  Alexander y  that  the  limitation^ 
under  the  power,  of  part  of  the  fund  fubjeft 
to  the  power,  tp  Mary  and  James^  upon  truft, 
to  apply  the  principal  and  intereft  thereof^ 
from  time  to  time,  weekly  or  othcrwife,  as 
they  Ihould  think  fit,  in  manner  moft  bene- 
ficial for  the  perfonal  fupport  and  mainte* 
nance  of  their  brother  Francis ^  his  wife,  and 
children,  but  not  for  the  payment  of  bis  debts, 
fo  far  as  it  exempted  it  from  debts,  was  a  bad 
appointment;  for,  in  that  reftraint,  the  ap- 
pointer  had  exceeded  the  power  given  by 
laWi  becaufe  the  intereft  in  the  fund,  when 
appointed,  mufi  be  left  to  take  the  fate  of 
being  Francis\  property^  and,  af  confequence, 

2  Vex.  645,     would  htJubjeSl  to  become  at,  as  bis  creditors 

fhould  think  fit. 

A  power  given  to  one  pejfon,  cannot  be 
by  him  delegated  to  another  j.  for,  if  there 
be  a  power  to  A.  o^ perfonal  truft  and  confix 
dcnce,  to  exercife  bis  judgment  and  difcre- 
tion,  A.  cannot  fay,  that  that  truft  and  con- 
fidence 
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fidcncc  fliall  be  excrcifed  at  the  difcreiion  of 
B.i  bccaufe  it  is  a  maxim  that  delegatus  non 
fotejt  delegare. 

Thus,  where  one,  by  marriage  articles  Ingraqjvi^ 
and  frttlement,  had  a  power  of  difpofmg  of  ^^l^c^gg^ 
a  reverfioriary  intcrcft  in  copyhold  land, 
(fubjeft  to  an  cftatc  for  life  in  his  wife), 
among  the  ilTue  of  th^  mairiage,  in  fuch 
fhares  and  proportions,  as  he  fhould  think 
fit}  and,  for  wane  of  fuch  appointment  by 
the  hufband,then  the  reverfionary  intereftwas 
to  go  to  his  right  heirs :  The  power  was 
directed  to  be  executed  by  deed  in  his  life- 
time, or,  by  will  at  his  death.  He  by  bis 
willy  reciting  the  power  under  the  articles 
and  fettlement,  delegated  it  to  his  wife,  that 
flic  might,  in  fuch  Jhares  and  proportions  as 
Jbejhould  think  Jit ^  difpofe  of  it  between  his 
fon  and  daughter,  and,  for  want  of  fuch  ap- 
pointment, gave  it  in  equal  fhares  between 
his  two  children.  Et  per  curiam^  this  was 
to  be  confidered  as  n  power  of  attorney  which 
could  be  executed  only  by  the  hufband,  to 
vjbom  it  ^z%Jolely  confined,  and  was  noty  in 
its  nature,  tranfmiflable  or  delegatory  to  a 
third  perfon :  therefore,  the  intermediate 
appointment  to  the  wife,  under  the  will, 
was  abjolutcly  void :  and  the  latter  party 
where  he  gave  it  in  equal  Iharcs  between  - 
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the  two  children,  was  a  good  appointment 
within  the  marriage  articles  and  fcttlcmcnt. 

Att.  Gen.  v.  So,  in  thc  cafe  of  the  Attorney  General 
dted^Tve^.  ^'  Berrymany  where  a  perfonal  eftate  was 
645/  given  to  fuch  charitable  ufe  as   B.  (hould 

appoint;  a  diredion  by  5.,  that  the  money 
Ihould  be  applied  as  bis  brother  fhould  ap- 
point, was  difallowed  by  thc  court. 
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And  again,  it  was  held,  in  the  cafe' of 
Alexander  v.  Alexander^  that  the  difcretionary 
power  vefted  in  James  and  Mary^  as  to  that 
fart  of  the  original  fund  limited  to  them, 
upon  truft  to  apply  the  fame,  at  their  dif- 
cretion,  in  manner  as  they  Jhould  deem  mofi 
beneficial  for  Francis y  his  wife,  and  children, 
was  not  good. 

But,  if  a  power  be  exprefsly  refervjid  to  be 
executed  by  one  and  his  ajfignees ;  in  Juch 
cafe,  an  execution  by  an  aflignee  will  be 
good  :  and  a  devifee  wiu  be  a  good  aflignee 
within  the  words  of  fuch  power. 

Thus,  where  a  fine  was  levied  of  certain 
lands  to  the  ufe  of  F.  for  life,  remainder  to 
/.  his  fon  and  the  heirs  male  of  his  body, 
remainder  to  /.  his  executors  and  afligns  for 
eighty  years  :  and  that  he  and  his  affigns  of 

the 
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the  aforefaid  term,  Aouid  have  full  power 
and  authority  to  demife,  Gf r.  for  2 1  years 
or   three  lives  rendering  the  ancient  rent, 
remainder  over  in  tail.     Z.,  the  fon,  devifed 
this  .term  to  7.  JV,,  and  died  without  iflue 
male ;   the  executors  affcnted  to  the  devife. 
/.  N.  entered,  made  his  executors,  and  died. 
The  executors  affigncd  the  term  to  N.  with 
power  to  make  leafes.     The  affignee  made  a 
Icafe  accordingly :   and  the  queftion  was,  if 
the  power  annexed  to  the  term  for  80  years, 
were  transferable  with  the  term  to  affignees  in 
lawy    namely,  the  executors  ?     And  it  was 
contended,  that  it  was  notj  for,  executors 
were  not  within  the  power,  and  confequently 
their  affignees  were  not.    And  a  diftinftion 
was  taken  between  an  intereft  and  a  power. 
And  this  was  faid  to  be  a  power  merely  col- 
lateral to  the  eftate,  and  that  fhould  not  run 
with  the  land  j  for,   if  it  did,  then  the  King 
by  forfeiture  or  outlawry,  the  affignees  of 
commiffioners  of  bankruptcy,  the  vendee  of 
the  term  of  a  fheriff  upon  an  execution,  fefr. 
Ihould  execute  this  power.     It  was  like  cove- 
nants annexed  to  leafes,  which  the  affignee 
could  not  take  advantage  of  till  32  Hen.  8. 
But  the  court  were  all  of  opinion,  that  the 
power  was  well  transfered,  and  had  been 
good  if  referved  to  a  ftranger  j  but  here  it 
was  annexed  to  an  intereft,  and  not  meerly 
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coUatcra).  And  it  was  faid,  that  the  cxttnt 
of  the  power  did  not  abridge  the  liberty  of 
hinij  that  had  the  entire  eftate  to  difpofe  of 
as  he  would.  And  that  the  aflignees  in  this 
cafe,  might  execute  the  power,  and  the 
court  conceived  that  afTignees  might  include 
aflignees  in  law^  as  well  as  fa£t  i  but  that» 
however,  the  tenant  for  life  devifing  this 
term,  the  devifee  was  an  aflignee,  and  the 
power,  in  the  greateft  ftridtnefs  of  accepta* 
tion,  was  in  fieru  and,  confequently,  mufl: 
go  to  his  executors,  and^  by  the  fame  reafon^ 
to  their  aflignee. 

But  it  feems,  that  an  executor  would  not 
be  capable  of  taking  an  interelt,  as  aflignee 
in  law,  under  a  power  referved  for  fecuring 
money  or  other  thing  to  fuch  perfon  or  per* 
fons,  as  the  donee  Ihould  name  and  appoint 
the  fame  to  be  paid  to ;  for,  a  difl:indion 
hath  been  taken  between  cafes  where  any 
thing  teftawentaty  is  covenanted  to  be  done 
to  a  man  and  his  afligns,  and  thofe  where  an 
aflignee  in  deed  is  meant  to  take  the  benefit 
of  the  power  to  his  own  ufe, 

Tcafe  and  Thus,  where  P.  and  «S,,  executors  unto 

8tileman  v.  //.,  brought  an  aftion  of  debt  againft  M, 
^^^^'dL  upon  an  obligation  of  30/.  the  condition  of 
Moore  855.     which  was,  that  M.  fhould  pay  20/.  to  fuch 

a  perfjn 
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peribn  or  perfons,  unto  whom  H.  fhould^  by 
ber  laft  will  and  teftament  in  writings  noma 
and  appoint  the  fame  to  be  paid.  The  de- 
fendant pleaded,  that  Jhe  did  appoint  no 
perfon  to  whom  the  fame  Ihould  be  paid : 
the  plaintiffs  replied,  that  Ihe  made  ber  will 
in  writings  and  thereby  made  them  ber  exe^ 
tutors.  Hereupon  the  defendant  demurred 
in  law.  And  the  opinion  of  the  court  was^ 
clearly^  that  the  money  was  not  payable  to 
the  executors  I  for,  though  when  any  tbing 
teftamentary  was  covenanted  to  be  done  unto 
a  man  or  his  afligns,  tbat  was  to  be  done  to 
the  executors,  when  there  was  no  actual 
afllgnee,  as  a  covenant  for  delivering  of  rent- 
als to  a  man  and  his  aflfigns,  becaufe  the 
word  affignee  was  then  indifferent  both  to 
the  afllgnee  in  deed  and  in  law,  and  tben, 
when  the  executor  took  it,  he  had  it  to  the 
ufe  of  the  teftator  5  yet,  in  tbe  principal  cafe^ 
the  words  muft  be  under  flood  of  an  afllgnee  in 
deed^  who  fhould  take  it  to  his  own  ufe  i  for 
the  word  "  p^yi^gi^  carried  property  with 
It. 

The  joining  of  a  ftranger  in  the  inftrument 
by  which  a  power  is  executed,  will  not  afFeft        • . 
its  validity  under  the  power.     Thus,  where,  Krymh,7u< 
on  recovery  and  fettlcmentof  an  cftatc  on  JNT.  p«,  126— 

for  life,  remainder  to  C.  in  tail,  remainder  ''^' 

over. 
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over,  a  power  was  rcferved  to  N.,  by  deed  in 
writing  to  charge  all  and  lingular  the  here- 
ditaments in  queftion,  with  the  payment  of 
2OO0  /.  N.  and  C,  after  reciting  the  power, 
conveyed  the  fee  of  the  prennifes  in  mortgage 
by  leafe  and  releafe,  upon  condition  to  be 
void  on  payment  of  the  fum  borrowed  and 
intercft;  it  was  faid,  and  agreed  to,  by  the 
Court,  that,  notwithjlanding  C  joined  in 
the  conveyance,  it  would  have  been  a  g06i 
execution  of  the  power,  had  there  been  no 
other  objeftion  to  it. 

\Ve  have  already  obfcrved,  that  powers 
not  fimply  collateral  may  be  releafcd,  and 

0 

that  thereby  they  are  determined ;  it  is  nc- 
ceflary  here  to  obfervc,  that  the  ufualprafticc 
in  conveyancing  is,  to  releafe  powers  and 
all  further  claim  to  them,  whenever  they  arc 
Completely  executed  or  there  is  no  intention 
to  go  any  further  in  the  exercife  of  them. 

'  If  a  power  be  executed  ufon  a  confideratUn 
deemed,  in  equity,  immoral^  the  execution 
will  htfet  ajide  there. 

StribWchill  V.  Thus,  where  7*.  (feKcd  for  life  of  a  reiftoiy, 
Ch "i6-^^  S  ^^^'^  power  to  make  icafcs,  remainder  to  his 
C.  2  Vcrn.  firft  and  other  forts,  remainder  to  tV^^i  de- 
HS-  mifed  this  re<5kory  for  99  years,  if  three  lives 

•  lived 
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tivcd  fo  long,   in  truft  for  E.^  and  died. 
Soon  after  his  death  W.  made  another  leafc 
of  the  fame  rcftory  in  truft  for  £.,  who, 
wanting  money,  borrowed  zoooL  and  mort- 
gaged the  kafcs  for  fecurity  of  it.     E.  died 
inteftate.     The  lives  mentioned  in  the  firft 
Icalc  died.     In  a  fuit  in  chancery  upon  thefe 
leafes,  in  avoidance  of  the  latter  leafc,  made 
by  /^.,  a  title  was  fct  up  under  a  leafe,  pur* 
porting  to  be  made  by  T.  a  little  before  his 
death  to  B.  for  the  confideration  of  3600/., 
which  B.  had  made  a  voluntary  aflignment 
of  to  his  nieces.    It  was  obje£led  to  this 
leafe,  that,  although  it  imported  to  be  made 
for  3600/.  yet  no  money  had  been  ever  really 
paid  for  it :  and  that,  if  the  leafe  were  ac- 
tually made,  it  was  upon  a  marriage  brocage 
for   J5*s  procuring  a  marriage   between  T. 
and  O.  To  this  it  was  anfwered,  there  had  not 
been  any  fufficient  proof,  that  the  leafe  was 
made  on  fuch  a  confideration  as  was  pre- 
tended s   and  that  it  could  not  be  expected, 
that,  after  fuch  a  length  of  time  as  20  years, 
proof  ihould  be  made  of  the  payment  of  the 
confideration  money,  efpecially  by  aflignees 
who  were  ftrangcrs.     Sed  per  curiam,  if  it  be 
a  leafe  for  a  marriage  brocage^  it  muil  be  fet 
afide,  being  ex  turpi  cauja ;   and  there  is  no 
difference   between  a  bond  or  leafe."  But, 
the  proof  not  being  full  enough,  the  court 

ordered 


(    38o    ) 

ordered  a  trial  at  law*  It  was  tried  at  lawj 
and  upon  two  verdi£ks  for  the  defendants, 
the  affignees  of  the  leafe^  the  bill  againft 
them  was  difmifled ;  but  it  is  faid,  in  both 
reporters,  that  upon  appeal  to  the  lords, 
the  decree  was  reyerfcd,  and  the  Icafc  fct 
afide  without  regard  to  the  verdi&s. 

But  this  fa6k  feems  to  be  doubtful^  for  the 
cafe  rcfcrcd  to  in  Prec.  Cb.  i66.  as  to  this 
point,  viz.  Show.  Part.  CaqS.^  appears  to  be 
that  of  another  claimant  on  the  fame  mar- 
riage,  being  merely  a  queftion  upon  a  bond, 
and  not  one  word  of  the  leafe  or  vcrdift  is 
mentioned.  The  Cafe  was  in  T^rinitj  TVra 
170I, 

If  a  power  be  badly  created,  as  if  it  bcfo 
raifed  that  it  cannot  be  exercifcd,  it  will  not 
therefore  devolve  on  the  court  of  chancery; 
for  powers  devolving  on  the  court  of  chan- 
cery, are  confined  Xx^fuch  as  are  well  created 
in  the  original,  but,  hy  accident^  as  the  death 
of  pcrfons,  6fr.  cannct  be  executed  by  thofc 
pcrfons.  In  fuch  cafes  there  is  a  natural 
Juhftitution  of  the  court  in  the  room  of  thofc 
pcrfons.  But,  if  a  power  be  void  in  the 
mgifial,  there  is  nothing  to  devolve  on  the 
court. 

Thus, 
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Thui,  It  was  hcld>  in  the  cafe  of  jOixitnier  Sapra,  34S, 
and  Alexander^  that  the  power  limited  to 
yames  and  Maty  t(as  to  the  portion  of  the 
fund  appointed  to  them,  in  truft  to  be  ap- 
plied for  the  benefit  of  Francis,  his  wife,  and 
children),  to  apportion  it  in  their  difcretion^ 
though  not  exercifeable  by  them,  bccaufe 
delegatus  non  pot efi  delegare^  did  not  devolve 
upon  the  court. 

A  deed  of  appointment  of  lands  fituated 
in  a  regiftred  county,   made  purfuant  to  a       . 
power  in  an  inftrument,  is  within  the  mean- 
ing and  intent  of  the  ftatutes  refpe£ting  the 
regiftering  of  deeds. 

Thus,  where  the  plaintiflf's  bill  was  found-  Scrafton  v. 
ed  upon  a  mortgage  deed  made  in  September  Q5^"*^«y*  « 
1 746,  and  praying  to  be  paid  500/.  advanced 
by  him  thereupon  and  intereft,  or  to  have 
the  eftate  fold  and  to  be  paid  thereout ;  the 
objedtion  thereto  was,  that  the  mortgagor  had 
no  power  to  convey  to  the  plaintiflF,  bccaufe 
he  had,  before,  properly  conveyed  or  ap- 
pointed  the  premifes  for  the  benefit  of  others ; 
for  that,  by  deed  and  fine,  this  eftate  had  been 
fettled  in  1742,  to  the  ufe  of  him  and  his 
wife,  and,  afterwards,  to  fuch  ufes  as  he  and 
fhe  or  the  furvivor  by  deed  or  will  (hould 
appoint,  and  that  hispower  was,  by  a  deed  \a 
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rf449  tX^OpAttd  by  the  hufbaad  and  wpfe^ 
and  appointmeivts  made  therein  for  tb^ 
beoefit  of  the  defeDdants^  whoj  therefore, 
claimed  {>rior  to  the  plaintiff's  mortgage  in 
1746.  It  was  ai;ifwered»  that  the  appoint- 
ment of  the  ufesof  that  deed  apd  fine  could 
not  be  let  up  ^gs^nfl:  the  plaintiflf^  bec^igfc 
the  pre^iiies  laid  in  Middle/ex^  where  there 
was  a  regifter  a6b  by  which  this  (deed  of;g| 
1744  would  be  void  again  ft  the  plaintiff  as 
tot  being  regiftered  unti^l  1748:  whereas 
bis  incumbrance  was  regilUed  in  1746,  im* 
mediately  after  the  date. 

For'  the  defendants  it  was  jirgued^  that 
this  deed,  in  1744,  was  not  of  fuch  a  nature 
as  was  required  by  the  ftatuteto  beregiftrcdi 
and .  it  was  compared  to  the  cafe  of  ^  deviire 
of  a  copyhold  wanting  the  forin^kics  in 
the  ftatute  of  frauds,  which  ftatuce  'h^d  very 
general  words ;  yet»  though-fuch  dcyifc  had 
no  atrtcftation  at  all,  it  'Would  paf^,  becaufc  it 
pafled  not  by  the  will,  but  by  the  antecedent 
furrender:  which  (hewed  .that  the  court 
would  take  into  confideration  the  nature  of 
the  inftrument,  to  fee  whether  pr  no  it  was 
within  the  aft  of  parliament.  That  was  in- 
deed the  cafe  of  a  will,  this  was  a  deed  (» 
conveyance,  but  not  a  deed  or  conveyance 

within  the  ftatute  i  for,  the  defendants  de- 
rived 


rlved.oo  Intcreft  uader  the  4ecd,  ixnt  it  w^is 
»  mc;re  power  of  appointment,  and  to^  like, 
a  will  of  copyhold,  wa3  not  within  the 
ftatute  of  frauds.  TJie  defendants  there* 
fore,  it  was  contended^  would  have  a  prior 
titlc^ 

Sedpir  curiam.     Confider  the  intent  a^d 
meaning  of  the  a6t»      This  cafe  was  clearly 
within  the  mifchief  recited;  for,  here  was  a 
perfoa,  in  1 746,  lending  put  his  n^oney  oa 
landed  fecurity,  and  what  was  to  defeat  hinfi 
was  a  deed  in  1 744  frior  to  him  ;  he  wias 
dearly  the  very  perfon  intended,  hieing,  by 
a  fecret  or  pocket  deed,  to  be  defeated  ^ 
the  inqumbrance.he  had  advanced  his  mooff 
(gt^  and  taken  care  to  regifter.    He  had 
ufed  all  due  diligence  required  by  the  ftatute, 
and  was  therefore  frima  facie  intitlcd  to  the 
relief  pray'd.     Next,   to  confider  whether 
the  deed  or  inftrument  was  of  fuch  a  nature 
as  to  be  within  the  provifion  of  this  aft. 
The  words  were  general,  '*  all  deeds  and 
conveyances."      This   was   undoubtedly    a 
deed,  was  executed  as  fuch,  and  operated 
fo  as  to  aifedt  lands,  tenementSi  and  heredita- 
ments,  becaufe  thofe,  claiming  under  the 
execution  of  a  power,  claim  under  a  deed, 
which,  as  far  as  it  can  operate,  affefts  lands, 
t^c:    But  it  had  been  faid,  that  this  deed 
3  .was 
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was  not  to  be  confidered  as  a  feparite  con^ 
veyanccy  but  only  as  the  execution  of  a 
power>  and  that  all  the  intereft  arofe  under 
the  deed  of  1 742.  If  that  conftruftion  was 
to  prevail,  there  would  be  an  end  of  the 
regiftry  and  of  the  aft  of  parliament ;  for>  bf 
this  means,  a  fecret  deed  might  be  fet  up  to 
defeat  a  purchafer  who  had  regiftered  be- 
fore. This  then  being  a  conveyance  adual* 
ly  affecting  the  lands,  though  in  virtue  of  a 
preceding  power  in  another  deed,  waswithia 
the  intent  of  the  ftatute,  and,  in  common 
underftanding,  fiich  an  incumbrance  as  ought 
to  have  been  rcgiftered ;  otherwife  an  in- 
nocent perfon,  induced  to  lend  his  money  on 
landed  fecurity,  would  be  defeated.  The 
plaintiff,  was  therefore  to  be  confidered  as  a 
prior  incumbrancer. 


ON 
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O    N 

Seafinj    ^otDersf* 

HAVING,  in  the  preceding  part  of 
this  cffay,  attempted  to  delineate  the 
Jeveral  kinds  or  fpecies  of  powers, .  and  to 

point  out  the  properties  and  qualities  par- 
ticular to  each ;  the  next  topic  to  which  I 
(hall  call  the  attention  of  the  reader^  is  the 
conGderation  of  the  nature  and  effeB  of 
Leafing  Powers. 

It  is  not  nece^ary,  in  a  traA  of  this  kind, 
to  point  out  the  precife  time  at  which  this 
l^sfrticular  modification  of  an  ufe  was  in- 
troduced 5  it  being  fufficient  for  our  prc- 
fent  purpofeto  know^  that  thiSji^ir^Vjof  power 
is  to  be  found  in  our  books,  very  foon  after 
ufes  fell  under  the  jurifdiftion  of  common 
law  courts. 

When  the  mode  of  conveying  eftates  in 
that  form  which  we  call  llFift  fettlement, 
became  general,  the  neceflity  of  inventing 
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fomefuch  fpecies  of  power  muft  foon  have 
been  evident,  to  thofe  whofe  habits  led  them 
to  the  contemplation  of  this  branch  of  our 
law  :  for  the  inconveniences  that  muft  have 
occurcd  to  a  tenant  for  life  for  want  of  ic 
muft  have  been  obvious  to  every  one. 
Tenant  for  life  without  fuch  power  had  no 
means  of  infuring  to  his  leflce  any  certain 
intereft  in  his  lands,  fince  he  could  create 
no  eftate  therein  to  laft  beyond  the  limits 
of  his  own.  A  tenure  fo  uncertain  afforded 
very  little  encouragement  to  induce  the 
farmer  to  improve,  as  whatever  fum  he 
might  expend,  the  death  of  his  leflbr  would 
put  an  end  to  \\s  intereft  and  veft  the  cftatc 
in  the  renriainder-man  ;  who  might  then  reap 
the  fruits  of  his  labor  and  fortune,  cither  by 
making  him  pay  a  rent  in  proportion  to  die 
additional  value  arifing  from  the  improve- 
ments of  the  leflce,  or,  on  his  refufal  to 
comply  with  thofe  terms,  by  evifting  him 
and  taking  in  a  new  tenant.  Keeping  te- 
nants therefore  in  a  fituation  fo  fludhiating 
was  equally  prejudicial  to  the  intereft  of 
the  tenant  for  life  and  the  remainder-man; 
for  the  tenant  for  life  fuffercd,  becaufe  no 
leflee  would  pay  an  adequate  rent  for  a  leafc 
on  which  he  was  afraid  to  embark  his  ca- 
pital, from  the  apprehenfion  that  he  might 
be  eviAed  on  the  fudden  death  of  his  leflbr 

before 
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before  he  had  reaped  the  advantage  of  it  i 
and  the  remainder-man  fufFered^  from  the 
eftate  coming  to  him  in  a  ncglefted  and 
Unimproved  condition.  To' encourage  thofe 
therefore  who  were  fkilled  in  the  arts  of 
hufbandry  to  apply  their  attention  and  for- 
tunes in  the  cukivatioh  and  improvement 
of  lands,  it  became  neceffary  to  fecure  to 
them  a  fixed  and  certain  period  in  the  oc- 
cupation and  manurance  of  thenoi  -,  in  or- 
der to  do  which,  it  was  neceffary  that  the  te- 
nant for  life,  under  fuch  fettlement,  (hould 
be  impowered  to  fecure  to  his  tenants  a  cer- 
tain time  in  their  edates  in  all  events  i 
with  a  view  to  effeft  which,  leafing  powers 
feem  to  have  been  invented.  But  as  the 
introducing  general  leafing  powers  would 
have  been  of  as  great  prejudice  to  the  re- 
mainder-man on  the  one  hand,  by  putting 
him  in  the  power  of  the  tenant  for  life,  as 
the  want  of  fuch  a  power  was,  on  the  other 
hand,  to  the  tenant  for  life  and  the  remain** 
der-man,  by  difcouraging  the  tenants  from 
improving  the  eftate,  it  therefore  became 
cuftomary  in  the  creation  of  fuch  powers 
to  reftrain  the  tenant  for  life  to  convey  only 
a  certain  intereft,  upon  precife  terms,  and 
in  a  certain  manner  prefcribed  by  fuch  power* 
So  that  as,  on  the  one  hand,  the  power  to 
leafe  was  invented  principally  for  the  be- 
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ncfit  of  the  tenant  for  life,  fo,  on  the  other 
hand^  the  reftri6bions  and  limitations  of  that 
power  were  added  for  the  benefit  of  the 
remainder-man. 

From  the  ohgeft  therefore  which  the  crea- 
tion o(  this  kind  of  power  hath  in  view  to 
attain,  namely,  an  equal  benefit  to  the 
tenant  for  life  and  remainder- man,  by  en- 
abling the  former  to  let  the  lands  fubjeft 
to  the  power  on  the  mod  advantageous  terms 
to  himfelf,  and  fecuring  to  the  latter,  in 
cafe  of  the  death  of  the  former,  the  benefit 
of  thofe  terms,  no  conttruftion  is  to  be  put 
thereupon  to  favor  the  tenant  for  life  at 
the  expencc  of  him  in  remainder  5  for,  the 
intent  of  the  creator  of  the  power  being  to 
benefit  both  equally,  namely,  the  teftant 
for  life  in  particular  by  the  creation  of  the 
•power  to  leafe  for  a  time  that  may  exceed 
his  interefl:  in  the  land,  and  the  tenant  in 
remainder  in  particular  by  the  reftriftions 
put  jupon  the  tenant  for  life,  no  ftrift  or. 
forced  conftrudion  ought  to  be  put  upon 
the  reftraining  words  in  fuch  a  power,  in  or- 
der to  fupport  any  eftatc  made  under  it  not 
precifely  purfuing  the  terms  of  the  power ; 
for,  the  only  benefit  fuch  power  intends 
for  the  tenant  for  life,  is,  the  enabling  hi^i 
to   let    at    a    fair    rack-rent,    thereby  to 

give 
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giv?  him  the  moft  beneficial  enjoyment  of 
tlie  eftatc  that  it  is  capable  of  during  his 
time,  but  the  power  intends  him  no  advan- 
tage from  thence  after  his  time  in  the  eftate 
ceafes ;  but,  on  the  contrary,  means  to  fc- 
cure  to  the  remainder-man,  when  his  in- 
tcrcft  comes  into  poflei  on,  every  advan- 
tage that  can  accrue  from  the  fair  prpduce 
of  the  eftate. 

The  reftriftive  part  of  fuch  power  then 
.ought  to  be  conftrued  ftriftly  againft  the 
tenant  for  life,  and  in  favor  of  the  remain- 
der-man ;  becaufe '  the  circumftances  re- 
quired to  attend  the  execution  of  fuch  a 
power  are  particularly  fpccified  with  a  view 
to  fecure  his  intereft,  and  are  (hackles  placed 
upon  the.  tenant.  6)C  li£;  for  xifjq  benefit  of 
the  remaihder-man. 

Thc.le^ce  theu  Hn(^r  fuch  a  leaf?,  (land- 
ing only  in  the  pl?^?  of  th^.  tenant  for  life, 
and  deriving  no  intereft  under  the  leafc 
but  hy  virtue  9f  the  pow?r,  ha^  no  cla^iti  to 
any.  favQC,  further  t^an  af  baacqiyicts  a  legal 
title  thereby.  H^  qauft  ft^n4  or  fall  by 
that  title  only,  and  if  that  will  not  bear  him 
thjpiigl^,  a^  ege^^aliy  nriade  under  a  corn- 
pleat  and  perfeft  execution  of  ?he  power, 
the  right  of  the  remainder-man  to  pofTefs 
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the  cftatc  free  from  the  leafe,  will  take  place 
of  the  right  of  the  leflcc,  as  fuperior  to  it.  For, 
in  this  cafe,  the  leflce  has  no  claim  to  any 
equitable  interpofition  in  his  favor,  but, 
niuft  reft  his  title  on  the  legal  execution  of 
the  power.  In  the  conftitution  of  a  leafc 
therefore  under  fuch  a  power,  every  cir- 
cumftance  required  by  the  pcver  muft  be 
ftriaiy  complied  with,  or  thL  l.  Tc  will  be 
void. 

The  circumftances  required  to  attend  the 
execution  of  fuch  leafes  ^ay  be  confidered. 

Firft,  With  relation  to  the  leffor. 

Secondly,  With  relation  to  the  Icflcc. 

Thirdly,  With  refpeft  to  the  fubjcft  on 
which  the  power  is  to  operate,  w. 
the  hereditaments: 

Fourthly,  With  relation  to  the  quality 
of  the  intereft  to  be  granted,  and  to 
the  quantity  thereof.    And, 

Fifthly,  With  relation  to  the  rent  to  be 
pai.^  for  the  fame, 

Firft, 


Firft,  As  to  the  Icflbr.     It  was  refolved    LaclyGre- 
in    the  cafe  of  Lady  Grz/^w,  that  MA.  be   ^S'^Re'. 
tenant  for  life,  the  remainder   in  tail,  l£c.    76.  's.  L. 
and  A.  has  power  to  make  Icafcs  for  twenty-   ^^^^^  436* 
one  years,  rendering   the  ancient  rent,  i£c. 
he  cannot  make  a  leafe  by  letter  of  attorney 
by  force  of  his  power ;  becaiife  he  has  but 
a  particular  power  which  is  perfonal  to  him« 

Secondly,  As  to  the  leflce.  Itfeems  that  the 
leffec  in  every  fuch  leafe,  muft  be  a  perfon  in 
being  at  the  time  when  it  is  made ;  for,  it 
is  faid  to  have  been  laid  down  fer  Noy,  at-  T.  Raym. 
torney  general,  that  if  a  power  be  to  make  *^3' 
leafes  to  one,  two,  or  three  perfons,  the  do- 
nee of  tKe  power  cannot  make  a  leafe  for 
the  life  of  the  firfi  fon  of  J.  S.  becaufe  the 
perfon  to  take  under  the  power  ought  to  be 
in  e/Te. 


Thirdly,  As  to  the  fubjeft  on  which  the 
power  is  to  operate,  viz.  the  hereditaments. 

If  a  leafing  power  be  reftrained  to  be    2  RqJI,  Abr. 
cxercifed   only  over  hereditaments  ufually    ^^^'  **• 
lettcn,  lands  twice  Ictten  are  included  within 
that  defcription. 

But  lands  that  have  been  but  once  lettcn   ibid.  13. 
are  not  within  fuch  a  power. 

C  c  4  So, 
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%  RolL  Abr.        So  if  lands  be  leafed  by  contradl  from  year 
^^2*  14.  ^Q  y^jj^  fQ,.  three  years  ;  they  are  not  within 

fuch  a  power,  for  that  is  but  one  leafc. 

And  any  kind  of  demife  is  fuf&cicnt  to 
fupport  fuch  power,  there  being  no  neceflity 
that  it  fliould  have  bjcen  demifed  by  iodenr 
tyre ;  a  demife  at  will,  or  by  copy,  is  fuf- 
ficient.to  make  land  to  be  accounted  de- 
mifeable  under  fuch  a  po^er. 

Baughv.  Thus,  where  copyhold  lands  dcmiftablc 

Cro^Jac.  76.  for  three  lives,  were  Ictten  by  a  dean  and 

chapter  for  three  live$:  it  wa;  objeffced  that 
the  land  was  not  ufuaHy  dcmiieablc  by  in- 
denture but  only  by  copy ;  and  fo  it  was 
not  land  ufually  demilcable.  But  it  was  re- 
folved  that  this  land  fhould  be  accaunted 
ufually  demifeable,  when  it  was  always  de- 
mifed :  as  if  ufually  it  had  been  let  at  will  at 
the  common  law  rendering  rent,  fuch  land 
was  faid  to  be  ufually  demifed,  and  fuch 
rent  might  be  the  ancient  rent. 

Dean  and  §0,  where  the  Dean  and  Chapter  of  Wor- 

Chapter  of  a      r  -      a    r  \  #•  tt      . ,    »      -     /• 

Worceftcr'«  cefteTi  feizcd  oi  the  manor  of  tJambkJbn  in  fee, 
cafe,  6  Rep.  by  indenture  24  JE/za;.,  demifed  the  fame  to 
^'  G.   and  his  afligns  for  three  lives  and  the 

furvivop  of  them.     It  was  objcAed  by  the 

fuccefTor  npon  the  itatute  of  the  ij  ElisfH, 

3  that 


J-LI 
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that  this  land  had  not  been  ufually  dcmifcd  j 
for  a  demife,  in  this  cafe,  was  to  be  in- 
tended of  a  demife  at  Common  law,  and  not 
o^  a  cuftoJDary  demife  whereof  the  common 
law^  did  not  take  any  notice.  But  it  was 
j^fwcrcd  andrcfolved,  that  the  eflate  granted. 
by  the  copy  \^asj  in  judgment  of  the  com- 
Hion  law,  an  cftate  at  ipyill ;  ^nd,  without 
qucftion,  lands,  which  had  been  accuftomed 
to  be  demifed  at  will  by  thofe  that  had  the 
inheritance  of  the  lands  rendering  rent, 
were  lands  accuftomably  letten  to  farm 
within  the  faid  aft, 

Aigain,  where  land  that  was  copyhold  for  Banks  ▼. 
life  was  furrendered  by  one,  fcifed  thereof  ^q^^^' 
(or  \if^y  to  the  Iprd  of  the  manor  in  tail,  the 
rcvcrfiqn  being  in  the  crown.  The  laid 
tenant  in  tail  made  a  leafe  for  three  lives  ; 
and,  on?  qucftion  was,  whether  this  land 
Ibould  be  f^id  to  be  ufually  demifed  within 
thp  ftatutc  32  Hen.  8.  having  never  been 
dcnvfed  before  but  by  copy  ?  Ef  per  curianr-, 
it  (hould  be  fo  confidered. 

But  it  flaould  fcem  that,  if  land  had  been   Vide  Co. 

twice  letten  by   one  tenant  for  life,  or  by  j^ycT%uh. 
guardians  of  an  infant  tenant  for  life,  having  Degg.  106. 
power  to  leafe,  or  the  like,  which  land,  before 
that  time,  had  not  been  ufually  letten  to 

farm  j 
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farm  J  their  letting  to  farm  fuch  lands  would 
not  impower  a  tenant  for  life,  coming  in 
on  the  death  of  the  former  tenant  for  life, 
to  make  a  binding  leafe  of  fuch  lands  within 
the  power,  when  he  came   into  pofieiTion. 
For,  the   intent  of  fuch  powers  is  only  to 
make  leafes  of  fuch  parts  of  the  land,  as  have 
been  ufually  letten  by  thofe  who  were  owners 
of  the  inheritance,   and  were  therefore  the 
moft  competent  judges  of  what  was  proper 
to  be    let  out,   or  what  was  not  (b>  and 
is    not    to    warrant  leafes    of    any    other 
poffeffions  than  of  thofe  which  the  owners  of 
the  eftatc  have  ufually  letten.    For,,  if  the 
leafes  of  fuch  tenant  for  life,  or  guardian, 
fhould  be  a  letting  within  fuch  power,  a  fub- 
fequent  tenant  for  life,   or  in  tail  in  fuch 
fettleipent  might,  when  he  came  into  pof- 
feflion  of  the  eftate,  find  the  manfion-houfe 
leafed  out  under  the  power,  contrary  to  the 
meaning  of  the  power,  becaufe  a  prior  te- 
nant for  life  or  guardian  had  made  tempo- 
rary leafes  during  the  continuance  of  their 
interefts.     Sed  quaere. 

But  lands  not  demifed  by  the  (pace  of 
twenty  years  before  the  execution  of  a 
power,  to  demife  at  the  rent  then  ufually 
referved  or  paid,  cannot  be  leafed  under  it. 

Thus, 
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Thus,  where  there  was  a  tenant  for  life  Triftram  ▼. 
with  power  to  make  Icafes  of  all  or  any  of  B°i"|JJ!iafs, 
the  lands  in  an  indenture  of  fettlement  par-  Vaugh.  31. 

ticularly  mentioned,  which  at  am  time  there-  ^*  ^-  ^°''^* 
*'  -  Jones  Z7« 

tofore  had  been  ujually  letten  or  detnijed  for 
and  during  the  term  of  twenty-one  years  or 
under,  in  pofleflion   and  not   in  reverfion, 
refer ving  the  rents   therefore  then  ufually 
yielded  or  paid  or  more :  tenant  for  life  made 
a  demife  of  part  of  the  premifes  contained 
in  the  fettlement  which  had  been  let  at  100 /.^ 
fer  annum  for  twenty- one  years;  but  the 
term  or  time  of  twenty-one  years  was  ex- 
pired,  and  the  premifes  had  not  been  let- 
ten  by  the  fpace  of  twenty  years  before  the 
demife  under  the  power  which  was  the  fub- 
jcft  ofdifpute.     The  queftion  was,  ifthefc 
lands  came  within  the  defcription  of  lands 
at  any  time    heretofore    ufually  demifed? 
Et  per  Vaugban^   C.  Juft.  the  word  ufually 

demifed  might  be  taken  in  two  fenfes  :  the 
one  for  the  often  farming,  or  repeated  ads 
of  leafing  lands,  to  which  fenfe  this  cafe  did 
reafonably  extend.  The  other  fenfe  of  ufually 
demifed  was  for  the  common  continuance 
of  lands  in  leafe,  for  that  was  ufually  de- 
mifed; and  fo  lands  leafed  for  500  years 
long  (ince,  was  lands  ufually  demifed',  that 
was,  in  leafe,  though  it  had  not  been  more 
than  once  demifed,  which  was  the  more  re- 
ceived 


(•  3^    ) 

c^ircd  fenfc  of  the  words  ufuaHy  deiTii(ed. 
The  meaning  of  the  words  at  anj  time  wa& 
various.  If  it  were  aflced  by  way  ofqucflion, 
were  you  at  any  time  at  Tork?  it  wa$.  thq 
fame  as  were  you  ever  or  fomc  time  at  York. 
So,  in  the  queftion,  was  this  land  ac  any 
time  in  leafe  ?  was  the  fame  aSj  wsis  it  ever^ 
or  fome  cinie  in  leafe.  But  when  the 
words  at^  any  time  were  not  part  of  a  quefiion^ 
but  of  an  anjwer^  they  had  a  different  and 
contrary  meaning;  as  if  it  were  aiked^  where 
may  I  fee  or  fpeak  with  John  StyleSy  and  it 
were  anfwcrcd,  you  may  fpeak  with  him  or  fee 
him  at  any  time  at  his  houfe ;  there  the 
words  at  any.  time  fignify  at  afl  times,  and 
notj  as  in  the  queftion^  zijomet^m/ti  fo^wbere 
the  words  were  ufcd-by  way  of  a  pl^in  cnun- 
ciation^  and  notaspartof  aqueilionor  anfweri 
as  you  Jhall  be  welcome  to  my  boufe  at  any,  tinHy 
thty  Rgnifyy  you  Jhall  bewelcomtal  all  times.  So 
in  the  principal  cafe,  if  it  were  made  a  quef- 
tion,  wasjucb  land  heretofore  at.  any  tiniiu/uallj 
ktten  and  fet  to  farm  ?  it  imports,  in  the 
queftion,  was  the  land  ever,  or  at  fome  time 
heretofore  (how  long  ago  foever)  ufually 
let  to  farm.  But,  by  way  of  enunciation,,  if 
it  were  faid,  this  land  was  ufually  let  to 
farm,  at  any  time  heretofore^  it,  means  this 
W4s  commonly  at  all  times  heretofore  let  to 

farm.     SOj^  this  land  was  ufually  in  pafture 

at 
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at  any"  time  heretofore,  fignifies,  this  land 
was  always,  or  commonly  in  pafture  hereto- 
fore. So,  you  may  leafc  any  land  hereto- 
fore Ictten  to  farm  at  any  time  ufually,  is 
the  fame  as  heretofore  letten  to  farm  com- 
monly  at  all  times.  And  this  conftrudion 
of  the  provifo  agreed  with  both  the  words 
and  intention  of  the  fettlement.  But  what 
was  not  farmed  at  the  time  of  this  provifo 
made,  nor  twenty  years  before,  could  not  be 
faid  to  be  at  any  time  before  commonly 
farmed;  for  thofc  twenty  years  was  a.tinic 
before  in  which  it  was  not  farmed. 

But  to  come  clofer,  the  provifo  was,  that 
leafes  might  be  made  for  twenty  one  years 
of  any  of  the  lands  in  the  deedj  referving 
the  rents  thereupon  refcrved  at  the  tim€  of 
the  deed  made,  which  neceffarily  implied; 
chat  the  land  demifeable  by  that  provifo 
muft  i>e  land  which  then  was  under  rent  % 
for  when  no  rent  then  wsls^  the  rent  tiejt 
therexipon  refcrved  could  not  be  refcrved. 
But  the  -premifes  in  -qucftion  had  then  no 
rent  upon  them,  for  they  were  not  let  of 
twenty  years  before  nor  then,  and  therefore 
wtere  not  devifeable  by  that  provifo.  The 
Words,  cr  fnorCy  would  not  at  all  help  the 
leffee  j  for  the  t^rords,  mor^  or  le/s,  ^ere  ^ords 
of  gelation,  the  one  of  addition  to  what  was 

before, 
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before,  the  other  of  diminution ;  for  mdti 
or  lefs  muft  relate  to  fomething  pofitive  be- 
fore, and  could  never  be  a  relation  to  no- 
thing. So  more  isvages  neceflarily  implied 
fome  before,  more  meal,  more  drink,  and,  in 
every  exprefllori,  more,  denoted  a  relati^re 
to  fome  what  before  of  the  kind ;  and,  in  die 
preicnt  cafe,  referving  ^*  more  rent^^  muft 
imply  fome  before  referved.  And  therefore, 
where  none  was  at  the  time  of  the  deed 
made  12  ^ac.  there  could  not,  in  any  con- 
gruity  of  fpeech,  more  be  referved  or  intend* 
cd  to  be  referved. 


Winter  v. 
Lovcday, 
Comyns  37* 
S.  C.    I  L. 
Raym*  270. 


Where  a  manor  and  other  hereditaments 
were  fettled  with  a  power  to  tenant  for  life 

to  make  leafes,  fo  as  the  faid  leafes  were  not 
made  of  fuch  part  of  the  faid  manor  as  were 
the  demefne  lands  thereof,  and  there  were 
other  lands  which  the  lords  of  this  manor 
ufed  to  hold  in  demefne ;  a  leafe  was  made 
of  lands  which  were  parcel  of  the  lands  held 
of  the  faid  manor  by  copy  according  to  the 
cuftom.  And  it  was  held,  by  Holt,  Turion^ 
and  Eyre,  that  this  power  did  not  warrant  a 
leafe  of  copyhold  lands  held  of  the  manor; 
for  cuftomary  lands  were  part  of  the  demcfncs 
of  the  manor,  and  the  pleading  was,  that 
the  lord  was  feifed  of  a  manor  in  dominico/uo 
ut  defeodo.  A  manor  confided  of  demefnes 
4  and 
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and  fcrvices,  and  upon  the  grant  of  a  manor 
the  tenants  ought  to  attorn  for  their  fervicesj 
but  copyholders  had  no  occafion  to  make 
an  attornment,  for  their  tenements  paffed  by 
the  grant  as  parcel  of  the  demefnes.  And  if  a 
common  perfon  granted  all  the  demefne  lands 
of  a  manor,  the  copyhold  tenements  held  of 
the  manor  paffed,  for  they  were  parcel  of 
the  demefnes  of  a  manor :   But  they  faid^ 
that  it  had  been  objeded  from  the  bar,  that 
if  cuftomary  tenements  were  parcel  of  the  de- 
mefnes of  a  manor,  then  here  was  nothing  that 
could  have  been  demifed,  and  yet  it  was  in- 
tended, that  the  tenant  for  life  fhould  have 
power  to  make  leafes  of  fo  much  of  the 
manor  as  was  not  the  demefne.     To  which 
it  was  anfwered  by  Turton  and  Eyre^  that 
there  were  other  lands   mentioned  in   the 
conveyance  to   which  the  power  to  make 
leafes  might  extend.      But  Holty  thought, 
that  this  was  not  a  full  anfwer;   becaufe 
it  appeared  to  be  the  intent  of  the  fettle- 
ment,  that  part  of  the   manor  might  be 
demifed  :    And  he  was  of  opinion,  that  the 
rents  and  fervices  might  be  demifed  within 
the  power. 

A  covenant  to  ftand  feifed  is  confidered,  j^f^^  of  Baf- 

in  law,  as  an  evidence  of  the  ufual  manner  fet  v.  Tho- 

of  demifing.    As  where  lands  were  conveyed  ^^^^^^  ,^.*^,  ^ 

on 
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on  a  marriage  to  truftccs  atid  dicir  heirs  to 
the  ufe  of  one  for  life,  remainder  to  his  firft 
and  every  other  foti  in  tail  male,  fefr.,  with 
a  provifo,   that  it  fhoold     be    lawfiil  for 
tenaritfor  life  and  his  wife,  during  their rc- 
fpc6iiVe  lives,  'and  the  fon  and  fons  of  their 
re(pe€tive  bodies,  and  the  heirs  nwleoffuch 
fon  and  fdns,  arid  theheirsrhalc  of  tenant  for 
life,  as  they  Ihould  be  fevcndly  and  ftc- 
cefTivcly  in  pofleflion  of  the  freehold  hyVirtoc 
of  the  limititioti  aforefaid;  and  forthcfiH 
tru'ftees  and  the  furvivors  and  forvhrorof 
'them,  and  the  heirs  of  fuch  ftirvivor,  dmn^ 
the  minority  of  any  fuch  fori  w  fonsi  or  iffiic 
male,  at  any  time  or  timds,   by  any  eked  or 
deeds  to  be  figned  and  feaied  by  him  or  than 
rcfpcftively  in  the  prefence  of  two  or  more 
credible  witnefles,  to  demifc,  Ieafe,»  ^t.  to 
any  perfdn,  &c.  cither  in  poffeffion  or  revcr- 
fion  for  one  life,  or  for  two  or  three  livjcs,  tff* 
all  or  any  part  of  the  faid  premifcs,  isbith 
had  been  vjually  Jo  deMifed  and  Utttn^  "fo  ^s 
there  fhould  be  no  more  than  three  livts  m 
being  at  one  time,  &ff. 

A  leafe  was  afterwards  made  by  indcnturt) 

i^c.  bearing  date,  June  24fh,  1742,  between 

the  truftecs  in  that  Settlement  named  ftb^r^ 

being  a  minority),  and  7.,  of  certain  part  or 

tke  premifcs,  in  confideration  of  a  fine  p^^^* 

a 
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ft  certain  yearly  rent,  and  a  fpecific  fum  for  a' 
heriot. 

And  fcveifal  old  Icafcs  of  thcpremifts  ih 
queftion  were  (hewn,  fome  in  Queen  Eliza^ 
ietb\  time,  and  others  in  Henry  the  8th's 
time,  fome  for  years,  and  others  for  99  years 
determinable  on  three  lives:  Ai\d  among 
the  reft,  an  indenture  tripartitei  bearing  date 
the  15th  of  December ,  1638,  whereby  one 
of  the  anceftors  of  the  prefent  tenant  for 
life,  feifed  in  fee,  in  confideration  of  natural 
love  and  fatherly  afFedtion  to  his  fecond  fon, 
and  for  his  better  advancement,  livelihoodi 
and  maintenance,  covenanted  to  ftand  feifed 
tothc  ufeof  himfelffor  life,  then,  of  his  fe- 
cond fon,  his  executors,  fcfr.  for  99  years, 
if  his  faid  fon  or  any  woman  he  fliould  marry, 
or  any  ifluc  of  his  body  (hould  fo  long  live, 
paying  yearly  unto  the  heirs  and  afligns  of 
the  father  the  yearly  rent  of  4/.  payable 
quarterly:  with  covenants  on  the  part  of 
the  fon,  to  pay  the  rent  and  repair  the  pre- 
mifes. 

The  queftion  on  this  cafe  was,  whether  a 
covenant  to  ftand  feifed  could  be  confidered 
as  an  evidence  of  the  ufual  manner  of  de- 
mifitig  ?  Et  fer  curiam^  it  (hould.  There 
was  no  doubt  but  that  thefe  lands  had  been 

D  d  ufually 
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ufually  leafed  for  lives>  and  the  ufual  profits 
made  by  fines.  A  covenant  to  (land  feifcdi 
entered  into  by  the  owner  of  an  eftate,  was 
a  lea/^i  and  the  objedlion  that  the  covenant 
to  ftand  feifed  in  queftion,  was  by  way  of 
provifion  for  a  younger  child,  was  of  no 
weight,  for  that  was  every  days  expe- 
rience :  nothing  being  fo  common  as  mak- 
ing thofe  leafes  for  the  benefit  of  younger 
children. 

Under  a  power  to  leafc  lands  generally, 
provided  that  fuch  rent  or  more  be  rcferved 
upon  every  Icafe  as  hath  been  rcferved  or 
paid  for  it  within  a  given  time  previous  to 
the  creation  of  the  power,  lands  not  before 
in  leafe  may  be  demifed ;  for  where  a  quali- 
fication is  annexed  to  a  power  of  leaGngi 
which,  if  obferved,  goes  in  deflruftion  of  the 
power,  the  law  will  difpenfc  with  fuch  qua- 
lification. 

Cumber-  As,  where  a  conveyance  was  made  of  divert 

ford's  Cafe,  m  .  j 

2  Roll.  Abr.  nianors,  meffuages,  rents,  fervices,  and  prc- 
262.  15.  mifes,  to  the  ufe  of  /.  S.  for  life,  fcff.,  with 
54+  596^  power  to  make  leafes  of  the  premifes,  or  any 
more  at  part  or  parcel  thereof  for  three  lives,  or  years 

determinable  upon  lives,  fo  thsit/uch  rent  or 
more  be  refervcd  upon  every  leafe,  as  was 

rcferved  or  paid  for  that  within  twro  years 

then 


length. 
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then  next  before.  Some  part  of  the  premifes 
confifted  of  woods  that  had  not  been  before 
leafed  zx.  any  rent  within  the  two  years-,  he 
may  by  force  of  fuch  power  make  leafes  of 
that  partj  re(erving  fuch  rent  as  he  pleafes ; 
becaufe  it  appears,  by  the  generality  of  the 
words>  that  it  was  intended  that  he  Ihould 
have  power  to  leafe  all  the  land.  And  the 
reftriftivc  claufe  was  meant  to  apply,  only  to 
fuch  lands  as  had  been  demifed  two  years 
before. 

So,   where  an  cftaCe  which  confifted  of  ^*^J^*^^* 
lands  and  a  rcAory,  £^f •,  was  conveyed  to    ,  vcnt.  294. 
the  ufe  of  one  for  life,  6?^.,  with  a  power  to  S.  C,  2  Lev. 
let  the  premiftSi  or  any  fart  of  tbetn,  (o  as    J'^;  eJ^^^* 
fuch  a  rent  of  5  j.  was  referved/<?r  every  acre   5S6.  595. 
ff  land*    The  tenant  for  life  demifed  the 
reftory,  referving  a  rent,  which  reftory  con- 
fided of  tythes  only^  and  whether  this  was 
within  the  power,  was  the  queftion  ?  It  was 
argued,  that  this  leafc  was  not  warranted  by  * 

the  power;  for  a  conftruftion  was  to  be 
niade  upon  the  whole  claufe,  and  the  latter 
words  that  appointed  the  refervation  of  the 
rent»  (hould  explain  the  former,  and  rc^lrain 
the  general  word  premifes  to  lands  only,  or 
things  out  of  which  rent  might  iffue,  which 
it  could  not  out  of  tithes  -,  for  if  it  Ihould  be 
extended  further,    the    fecclement    (which 

D  d  2  was       > 
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was  in  eonfidcration  of  a  marriage  portion) 
was  of  no  cffcft  for  the  reSory  :  as  in  cafe  it 
Ihould  be  dcmifed,  refervingno  rent,  which 
it  might  be  if  not  reftrained  to  the  latter 
words,  they  applying  only  to  the  lands.  At 
firft,  Hale  thought  this  cafe  diftinguifhablc 
from  Cumberford^s  \  becaufe  this  wasreferv- 
i^g  5^*  an  acre,  and  therefore,  muftbcin- 
Supra.  tended  to  relate  to  fuch  things  as  confiftcd 

of  acres.  But,  after  feveral  arguments,  it 
was  refolved  by  the  court,  that  the  Icafc  of 
the  rcftory  was  good ;  for  this  power  was 
general  and  enabtingy  and  the  laft  claufc  be- 
ing affirmative,  though  reftriftivc,  would 
reftrain  the  generality  of  the  former  ones. 
Therefore,  here  the  power  muft  be  conftrucd 
to  be  to  let  the  premifes,  that  confijed of  icrcs 
at  5  J.  per  acre,  but  of  what  were  not  in  acres, 
no  rent  need  be  refervcd. 

3  Keb.  597,      And,  in  the  preceding  cafe,  it  was  faid  by 

Hale,  that  if  the  power  had  been,  to  let  th« 
manor  and  reftory,  exprefsly  referving  5^* 
^  per  acre,  here,  the  leafe  would  have  been  good 

of  the  reftory  without  rent. 

Supra.  And,  agreableto  this  decifion,  it  was  held 

by  Hclf.  C.  Juft.  in  the  cafe  of  Pf^infery. 
Lovedayy  that  the  rents  and  fervices  of  the 
manor  might  be  demifcd  mtbin  the  fovs^ 

4    •  ■  •     '  BOt- 
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notwithftanding  that  one  qualification  an- 
nexed to  the  cxercifc  of  it  was,  tbaf  the 
ancient  rent  Jbauld  be  rejerved,  and  no  rcferva- 
tion  of  jcnt  could  be  upon  a  leafe  of  rents 
and  ferviccs,  out  of  which  no  rents  iflucd. 
Yet  the  rents  and  fervices  he  thought  might 
be  demifed  within  this  power;  for  it  ap- 
peared, that  part  of  the  manor  was  intended 
to  be  comprized  within  this  power,  but  the 
demefne  lands  were  not  to  be  comprized, 
then,  the  rents  and  fervices  muft  j  for  the 
whole  of  the  manor  confided  of  dcnri'^fnes, 
rents,  and  fervices.  And  if  a  man  had  a 
power  refcrved  to  him  of  making  leafcs  of 
two  things,  and  a  qualification  was  annexed 
to  the  power,  which  could  not  extend  to  one 
of  thefe  things,  he  might  make  a  leafe  of 
that  thing  without  any  regard  to  the  qualifi- 
cation. 

So,  in  the  cafe  of  Goodtitle  v.  Funian^  part  Supra, 
of  the  premifes  in  the  leafe  confifted  of  ma- 
nors and  manerial  rights  which  had  never 
been  let  before,  and  alfo  of  a  fifhery  that 
had  been  let  before,  but  was  not  at  the  time 
of  the  fetclement.  Since  that  time  it  had 
been  again  let  at  15^.  And  it  was  objc6led 
that  the  manors  and  fifhery  were  notdemife- 
able  under  the  power.  And  it  was  contend- 
cd>  that  with  regard    to   the  manors  and 

D  d  3  fifhery. 
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lifhery,  the  power  could  not  be  extended  to 
them.  The  manors  had  never  been  let; 
the  fifherv  was  not  let  at  the  time  of  the  fet- 
tlement,  and  the  power  required  the  iwt 
then  paid  or  morty  to  be  refcrved.  Things 
then  for  which  no  rent  was  then  paid  could 
not  be  meant  to  be  comprehended.  This 
would  avoid  the  whole  leafe  i  for  one  entire 
rent  was  refcrved^  and  it  could  not  be  ap- 
portioned. Sed  fir  curiam^  the  power  was 
exprefs  to  demife  the  manors  and  fiiheries. 
They  were  particularly  mentioned  in  the 
fettlementi  and  the  power  went  to  the  whole. 
They  paid  under  this  leafe  as  great  a  yearly 
rent  as  at  the  time  of  the  fcttlement,  for 
they  paid  nothing  then ;  the  words  there- 
fore were  complied  with,  and  this  objcflion 
could  only  (land  upon  the  intent.  But  the 
court  thought  no  fuch  intent  appeared,  the 
manors  were  nominally  of  no  value;  noob- 
jcd  of  yearly  income.  The  filbery  cnly 
worth  1 5  J.  a  year.  They  were  convenient 
to  the  leflcc  living  upon  the  land,  and  of  no 
ufe  to  the  remainder-man.  The  intent  was 
to  give  leave  to  demife  all,  rcfcrving  ^ 
much  rent  in  the  whole,  as  had  been  pai^ 
before.  And  in  faft  30  /.  more  had  been 
refcrved. 


But 
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But  every  power,  in  the  conftru(5Hon  of  it» 
IS  to  be  taken  with  fu^h  a  reftriflion,  that 
the  eftatc  itfelf  which  is  fubjefted  to  the 
power,  fhall  not  be  deftroyed  by  the  exercife 
of  it.  And  therefore  Rokeby  held,  in  the  Supr^. 
csih  o(  fFin/er  V.  Loveday,  that  in  that  cafe 
there  would  have  been  a  reftraint,  by  im- 
plication, from  makirig  leafes  of  cuftomary 
land  held  of  the  manor,  had  the  exprefs 
words  ufcd  in  that  cafe,  viz,  "  fo  as  it  be 
not  of  the  demefne  lartds  been  left  out  ;*'  for  . 
if  the  cuftomary  lands  might  be  demifed, 
the  manor  would  be  deftroyed,  which  it  muft 
be  prefumed  was  not  the  intent  of  the 
parties. 

But  if  the  power  to  leafc  be  /fecial  and 
not  general,  a  leafe  made  under  it  would  be 
void,  if  it  include  therein  lands  or  premifcs, 
not  having  the  freci/e  qualifications  that  the 
power  requires* 

Thus,  where  the  moiety  of  a  manor  was  Mountjoy's 

entailed  h  aff  of  parliament  made  Amo  27  Cafe,  Moore 

Hen.  8.  to  Artne^  wife  of  John  Lord  Mounts  5  Rep.  3. 

joy,  remainder  to  John  Pawleliand  Elizabeth  ^^''^^  ^"P''^' 

his  wife,  and  their  heirs  of  their  two  bodies,  Triftram  v, 

remainder  over ;  in  which  aft  of  parliament  S^^^^ng^^ 

^ '        ,  upon  the 

there  was  this  claufe  ;  namely,  "  be  it  en*   fpccial  pen- 
**  a<5leii  that  neither  the  faid  tenant  in  tail,   "^'^g  ^^  ^^^ 
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"  nor  thofc  in  remainder,  nor  any  of  them, 
"  nor  their  heirs,  Ihall  hereafter  alien,  bar. 
"  gain,  give  or  fell  any  of  thc/aii  prcmifes, 
"  or  any  part  thereof,  but  only  for  the  join- 
"  ture  of  any  wife  or  wives,  or  for  term  of 
"  life  or  lives  of  any  hufband  that  Ihould 
«  marry  any  of  the  heirs,  that  ihould  be  in- 
"  heritable  to  any  of  thefaid  lands,  £sff.,  or 
*'  for  term  of  life  of  any  pcrfon,  or  for  years, 
«  or  at  will  after  cuftom  of  the  manor, 
"  yielding  the  true  and  ancient  rent  ofthtjaii 
*'  lands  and  tenements fo  to  them  Utten  as  ofm- 
*'/aidi  but  thata//  and  every  other  aft  and 
"  ads  hereafter  done  or  fuffered  contrary  tt 
«  the  true  intent  of  the  frejent  aa,  ihould  be 
*'  void  and  of  none  cffeft  in  law."  The  manor 
confiftcd  of  free  rents  amounting  to  fcven 
pounds,  and  of  fifteen  copyhold  tenements 
which  were  held  for  lives,  the  cuilomaiy 
rent  of  which  was  thrte  pounds,   and  of 
demefnes  which  had  been  ufually  demifcd 
by  indenture  for  the  fcvcral  rents  and  farau 
of  feven  pounds,   Gfr . ,   and  there  was  me 
'icre  of  wajie,  parcel  of  the  /aid  manor,  in 
^btcb  were   always   highways  and  conmm 
Jor  the  tenants,  of  the  yearly  value  of  twelvi- 
fence.    And  on  the  death  of  every  copy- 
holder,  the  lord,  by  cuilom,  was  entitled  to 
an  henot :   And  there  was  a  Court  Baron 
incident  to  the  manorj  and  the  free  rent, 


or 
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or  copyhold  rents,  or  hcriots,  or  pcrquifitcs 
of  court  or  Icct,  never  had  been  dcmifed  for 
life,  or  years,  or  otherwifc.     After  this  fet- 
tlement  made.  Lord  Mountjoy  died,  and  then 
jinney  his  wife,  did  accept  a  fine  of  a  ftrangcr 
fur  cognizance  de  droit  come  ceo,  &c.,  of  the 
faid  moiety  of  the  manor  with. the  appurte- 
nances,  and  of  a  great  number  of  acres 
which  did  comprehend  thd  demefnes ;  by 
which  fine,  yinn'i  did  grant  and  render  the 
moiety  of  the  faid  manor,  fcf^.,  with  the  ap-^ 
purtenances,  for  three  hundred  years,  render- 
ing rent,  amounting  to  the  free  rents,  the 
copyhold  rents,  and  lis.  more,  and  iwelve- 
fence  for  the  acre  of  wajle^  to  be  paid  at  two 
feafts  of  the  year.     Afterwards  Anne  died, 
and  then  it  became  a  queftion  between  the 
Icffcc  and  remainder-man,   whether  infert- 
ing  in  the  Icafe  the  acre  of  wafte,  the  profits 
of  courts,    heriots,  rents,   and  ferviccs  of 
free  tenants,  that  had  never  been  before  de- 
mifed,  rendered  it  void  ?  And  it  was  refplv- 
cd  that  it  did,  for  the  words  in  the  ftatute, 
•'  yielding  the  true  and  ancient  rent  of  the 
land^  and  tenements  fo  to  them  letten  as  is 
aforefaid,"  rendered  it  neccflary,   that  the 
thing  which  was  demifed,  (hould  have  been 
in  leafc  before  the  making  of  the  ftatute, 
and  that  rents  fhould  have  been  refcrved 
thereupon,  which  there  had  not  been  in  this 

cafe ; 
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cafe ;  for  it  appeared  chat,  ly  She  name  of 
.     *  tbi  manory  "  wajie  ground^^  profits  of  courts, 

l£c.  had  been'demifedj  that  never  were  in 
demife  before,  and  for  which  no  rent  had 
*  ever  been,  before  refcrvcd  to  the  lord  of 
the  manor  j  for  which  reafon  there  was 
not  any  true  and  ancient  rent  of  thofe,  and  by 
confequence,  the  true  and  ancient  rent  could 
not  be  referved ;  and  then  the  demife  thereof 
was  void  by  the  ftacute, 

Bagot  V.  And  a  power  may  be  by  inference  taken 

Oughton,       (^  {jg  fpccial,  and  exclufive  of  a  particular 

332,  8  Mod.   part,  from  the  nature  of  the  power  com- 
^49-  pared  with  that  of  the  property  fubjefted  to 

it.  As  in  the  cafe  of  Bagat  v.  Ot/tgUon. 
That  was  a  family  fcttlemcnt,  with  a  power 
of  leafing,  refcrving  the  ancient  rent.  And 
the  queftion  was,  whether  fomc  ground  always 
iccupied  with  the  family  feat  might  be  de« 
mifed  by  virtue  of  the  power ;  and  it  was 
held,  it  might  not;  for,  in  fuch  cafe,-  the 
qualification  annexed  to  the  power  of  leaf- 
ing, "  that  the  ancient  rent  mujl  be  refervei^* 
manifcftly  excluded  the  Manfion  Houfe 
and  lands  about  it,  never  let.  No  man  dould 
intend  to  authorize  a  tenant  for  life  to  dc« 
prive  the  reprefentative  of  the  family  of  the 
vfc  of  the  Manfion  Houfe;  therefore  the 
words,  in  fuch  a  cafe,  fhcw  that  the  power 

was 
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was  meant  to  extend  only  to  what  had  been 
ufually  let.  By  that  means,  the  heir  en- 
joys all  the  premifes  in  the  fcttlement,  juft 
as  they  were  held  and  enjoyed  by  his  anceftor^ 
the  tenant  for  life.  He  has  the  occupation 
of  what  was  always  occupied,  and  the  rent 
of  what  was  always  leu  The  nature  of  tbi 
things  therefore^  injucb  cafe^  /peaks  the  intent^ 
as  forcibly  as  the  mojl  direff  words  could  have 
done* 

Fourthly,  As  to  the  quality  of  the  in* 
tcreft  tobedemifedj  and  the  quantity  theriof. 

If  a  power  in  a  fettlement  be  limited  /ir« 
definitely  to  make  leafes,  without  mention- 
ing the  nature  of  the  interefl  meant  to  be 
dcmifcd,  it  fhall  be  I2ktn  JlriSlly  againft  the 
donee  of  the  power ;  and,  confequcntly,  be 

intended  to  authorize  only  a  leafe  in  pofief- 
fion,  and  not  a  leafe  in  reverfion. 

Thus,  where  land  was  aflbred   by  adk  of  Countefs  of 

parliament  by  the  Earl  of  Sujfex  to  his  wife  Suffex  v. 

for  ^cr  jointure,  the  reverfion  in  fee  to  the  ei[^  c.s.c' 

earl,  with  a  provifo  for  the  earl  to  make  leafes  3  Leon.  1 30. 


1  Leon. 


for  twenty-one  years  rendering  the  ancient      ^^^^  ^^^ 
rent,  i^c.  and,   afterwards,    within   a  year   6  Rep.  33. 
before  the  firft  leafe  ended,   made  another 
Icafc  to  the  Icffee  by  indenture,  bearing  date 

the 
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the  30th  o(  March,  for  one  and  twenty  years, 
io  ismmence  at  Michaelmas  following.  The 
queftion  hereupon  was^  whether  this  leafe 
was  warranted  by  the  power  ?  And  it  was 
adjudged  that  it  was  not ;  becaufe,  for  the 
time^  it  was  a  leafe  in  reverfion  :  and  if  his 
lordfhip  might  make  a  leafe  to  commence 
at  Michsitlmzs  following^  he  might  make  it  to 
commence  twenty  years  after,  and  the  fet- 
tlcment  intended  not  to  give  him  that  11* 
berty*  And  it  being  a  liberty  znd  power ^  it 
mull  be  ftridly  purfued. 


Shecomb  v« 
Hawkins » 
Yclvcrton 
222.     S.  C. 
1  Brownh 
148. 


So,  where  i.,  tenant  in  fee  of  the  manor 
of  jD.,  levied  a  fine  thereof  to  the  ufe  of  her- 
fclf  for  life,  and  after  to  the  ufe  of  her  eldeft 
fon  in  tail,  referving  to  herfelf  power  to 
make  leafes  at  any  time  for  twenty-one  years, 
or  for  three  lives,  rendering,  fcfc.  L.  leafed 
part  of  the  prcmifes  to  J5.  for  twenty-one 
years,  and,  before  that  leafe  expired,  made 
another  leafe  to  B.  for  twenty-one  years,  to 
begin  after  the  determination  of  the  former 
leafe,  and  died.  The  firft  leafe  expired. 
And  then  a  queftion  arofe  between  the  ion 
of  L.  and  the  leffee,  whether  this  were  a 
good  leafe  under  the  power  ?  and  it  was 
adjudged  that  it  was  not;  for  upon  fuch 
power  flie  could  not  make  a  leafe  to  com- 
mence at  a  day  to  come,  but  was  con- 
fined 
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fined  to  a  leafe  in  poiTcflionj  and  could  not 
convey  an  intereft  to  commence  in  future  la 
rcverfion  after  another  eftate  expired :  but 
the  law  would  adjudge  upon  a  general  power 
to  make  leafes^  without  faying  more^  that 
they  ought  to  be  leafes  in  pofTeflion ;  for^  if 
upon  fuch  power  a  leafe  might  be  made 
upon  a  leafe^  fhe  mighty  by  making  infinite 
leaieSj  detain  thofe  in  remainder  out  of  pof- 
feflion  for  ever  j  which  would  be  contrary 
to  the  intent  of  the  parties  and  againft  rea- 
fon.  And  the  court  faid  that  it  had  been  Supra. 
adjudged  accordingly  in  the  cafe  of  the 
Countefs  oi  Suffix. 

I  have  ftated  the  obfervations  of  the  court 
in  the  preceding  cafe  at  lengthy  as  reported 
in  Telnjerton  and  Brownlow,  becaufe  the 
fame  cafe  is  reported  Croke,  Jac.  318,  as 
being  the  cafe  of  a  power  referved  over  a 
reverfionary  intereft  \  it  being  there  ftated 
that  the  premifes  were  under  leafe  at  the 
time  of  the  fettlement;  and  that  the 
leafe  made  by  her  was  after  the  fettlement, 
and  previous  to  the  expiration  of  the 
fubfifting  leafe^  to  commence  after  that  de- 
termined. And  to  that  purpofe  it  was 
cited  in  the  fubfequeot  cafe  of  Baynes  v. 
Belfon.  But  both  the .  arguments  ufed  in  • 
the  cafes  as  ftated  in  Telvertdn  and  Brown- 


(.    414   ) 

bit,  and  the  cafe  of  Lepur  and  tf^roti, 
ftated  in  all  the  reporters  to  have  been  cited 
and  relied  upon  as  a  precedent  in  this  cafe, 
fecm  ro  me  to  warrant  us  to  conclude  thac 
'  Croke,  notwithftandrng  his  ufual  accuracy, 

has  certainly  miftaken  the  fafts  of  this  cafe. 

If    a    power    exprejsly  enable    one  to 

make  leafcs  in  reverfion,  fuch  a  leafcwiJI  be 

cafe,*  Trcp.   S^^^  hy  virtue  thereof.  As  where  W.y  fcifcd 

69.  of  certain  hereditaments  in  fee,  dcmircdthc 

fame  to  one  for  life  (by  force  whereof  he 
was  feifed  for  life,  the  reverfion  expcftant 
to  the  faid  W!)  by  deed,  in  confideration 
of  a  marriage  to  be  had  between  his  fon  and 
Af.,   covenanted  and  agreed  to  aflure  and 
convey  the  premifes  aforefaid'to  truftccs,  to 
the  ufe  of  the  faid  JV.  and  his  heirs  until 
the  marriage  took  place,  and,  after  the  mar- 
riage,  to  the  ufe  of  the  faid  W.  for  life, 
with  remainder  to  his  .fon  in  tail.    And  by 
the  faid  deed  it  vrzs  provided  znd  agreedj  rhac 
it  fliould  be  lawful  for  the  faid  ^.,  at  anj 
time  afterwards,  to  make  a  Icafe  or  leafcs  as 
well  in  pojej/ion  as  in  reverfion  of  the  faid 
premifes  or  any  part  of  them;   provided 
always  thac  the  faid  leafe  or  leafes  Ihould  not 
exceed  the  number  of  three  lives  at  mod, 
or  one  and  twenty  years,   and  fo  that  upon 
every  fuch  leafe  and  leafes,  the  bcft  ancient 
z  and 
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ftnd  accuftomed  rent^    heriot,  and  fervtce^ 
or  more,   fhould  be  rendered  and  refervcd 
payable  during  the  faid  leafe  or  leafes :  and, 
that  the  faid  truftees  ihould  fland  feifed  to 
the  ufe  of  every  fuch  tenant,  fcfr.   The  mar- 
riage took  place ;   and  afterwards  W,  levied 
a  fine  of  the  faid  prcmifes  according  to  the 
faid  indenture  to  the  ufes  therein  contained. 
Then  fV^y  being  feifed  of  the  reverfion  for 
his  life,  with  remainder  over,  according  to 
the  faid  indentures,  demifed  the  faid  prc- 
mifes among  others  to  H.  to  have  and  oc- 
cupy to  the  faid  H.  and  his  a/Hgns  for  the 
term  of  ninety- nine  years  fully  to  be  com- 
plcat  and  ended,  if  the  faid  H.  and  R.  or 
either  of  them  (hould  happen  fo  long  to  live : 
7be  Jaid  term  to  commence  after  the  death  ofy 
or  determintion  of  the  eftate  of  the  faid  B.  ren-^ 
dering,   &c.     And   this  was  held  to   be    a 

good  leafe  under  the  power. 

f 

And  if  a  fettlement  be  made  of  lands  that 
are  in  leafe  previous  thereto^  with  a  power  for 
tenant  for  life  of  the  reverfion  to  make  leafes, 
Wf.  {not  fpecifying  that  they  may  be  in  re- 
vtrfton^  yet  a  leafe  to  commence  from  the 
determination  of  fuch  prior  leafe,  will  be 
authorized  therebv. 

Thus, 
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Marquis  of  Thosy  where  hufband  and  wife,  tenantf 
Nortbamp-      -^  ^^^^^  j,y  ^^^^  indented,  dated  Decmbtn 

i)ycr,3s7,a,  32  JSif/z.  8.  made  a  leaje  of  certain  parcels  of 
^\^}:  ^V^'  the  inheritance  of.  the  wife  for  a  term  of 
261,  8.  twenty- oH$  years ^  rendering  to  them  and  to 

3  Leon.  71.     the  heirs  of  the  wife  the  accu domed  rent. 

Afterwards,  viz.  %^Hen.  8.  it  was  enafted 
by  parliament,  that  the  hufband  fhould  kve 
and  enjoy  the  lands  in  Icafc,  and  the  rcDt  to 
himfelf  only  for  term  of  his  life,  the  remain- 
der to   his  wife*;  and   that    all   leafes  and 
grants  made  thereof,  or  to  be  madc.bytte 
hufband  by  indenture  for  term  of  three  lives, 
or  one  life,  or   lefs,    referving  the  accuf- 
•  tomed  rent  to  him  for  term  of  his  life,  and 
after  his  deceafe  to  his  wife  and  her  heirS; 
ihould  be  good  and  eiFeftual  during  fuch 
term  or  terms.     The  hulband    aftcrwardsi 
eight  years  before  the  firft  leafc  expired,  (re- 
citing the  former  leafe)  demifed,  and  granted 
the  faid  land  by  indenture  for  twcnty-oiie 
years,  next  affer  the  end  of  the*  firft  twenty- 
one  years,   referving  the  faid   uAial  rent: 
The  queftion  was,*  whether  this  leafc  were 
good  after  the  deceafe  of  the  hufband  and 
wife  ?  It  was  contended,  that  this  depends 
upon  the  meaning  of  the  makers  of  the 
ftatute,  whether  he  might  make  any  kafe 
or  leafes  in  reverfion,  or  not;  bccaufc  no 
rcftraint  of  leafes  in  reverfion  was  in  the  acl> 
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as  fhcrc  was  in  the  aft  of  the  31  Hen^ 
9.  c.  28.  And  Manivoci  and  Dyer  held 
the  leafe  to  be  good,  and  warranted  hj 
the  aft :  but  Mounfon  was  of  a  contrary 
opinion. 

In  the  report  of  the  foregoing  cafe,  3  Leo- 
nard .71,  the  fa£t  of  the  premifes  being  in 
lea(e  previous  to  the  making  the  aft  of  par- 
liament there  mentioned,  is  •  omitted ;  and 
the ,  cafe  is  reported  as  if  the  marquis  had 
made  a  leafe  for  twenty-one  years  under 
the  ftatute,  and  then,  before  that  expired, 
made  another  leafe  to  commence  from  the 
expiration  of  the  former,  the  power  to  leafe 
in  the  flatute  is  alio  dated  to  have  been  made 
for  twenty-one  years,  or  lefs.  But  that  re- 
port feems  to  be  very  imperfcft,  particularly 
as  to  the  former  faft';  as  Popbam,  attorney- 
general,  in  citing  this  cafe,  on  his  argu- 
ment on  that  of  Lepur  v.  PTrotb,  1  Leon»  25* 
particularly  refts  upon  the  circumftance, 
that  the  leafe  in  Lord  Northampton's  cafe 
was  allowed  to  be  good  and  warranted  by 
thfe  ftatute  of  35  Hen.  8.,  becaufe  that  tbefirfi 
Uafey  whi^h  was  in  effe  when  the  ftcond  was 
fnade,  was  not  made  hy  force  of  the  Jaid  aSi : 
and  he  obfcrves  that  if  the  former  leafe  had 
been  made  by  virtue  of  the  faid  ftatutc,  the 
fccond  leafe  had  been  utterly  void.    And, 
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a  Roll  Ahr.  261.  8.  this  cafe  is  dated  agree- 
able to  Byer'^  report  of  it^  and  as  argued 
by  Popham. 

EiirlofCo-  So,  where  tenant  for  life  of  the  revcrfion 

veniry  v.  ^f  lands  that  were  in  leafe  for  lives,  by  vir- 

ventry,    "  ^"^  ^^  *  power  under   a  fettlemenc^   {pn- 

Comynsjiz.  viJing  "  that  it  fhould  be  lawful  for  every 

^^  perfon,  who  fhould  be  aftually  feifed  of  the 
**  freehold  of  the  premifes  limited  in  ufc,  to 
^'  make  leafes  of  any  part  thereof  which  had 
*'  been  ufoally  letten  for  lives  or  years,  of 
'^  which  he  fhould  be  fo  a£tually  feifed  by 
*'  virtue  of  the  limitations  aforefaid,  by  in- 
'*  denture,  for  any  term  not  exceeding 
*'  twenty-one  years,  or  determinable  on  one, 
''  two,  or  three  lives,  Gfi*.  So,  as  there  were 
''  not  in  any  part  of  the  premifes  fo  leafed 
*^  at  any  one  time  any  more  or  greater  eftate 
**  or  eftates  than  for  twenty-one  years,  or 
*'  for  three  lives,  or  for  any  number  of  years 
"  determinable  upon  three  lives")  made  fe- 
veral  leafes  for  ninety-nine  years,  to  com- 
mence from  the  death  of  a  remaining  life 
in  a  former  leafe.  And  the  queftion  was, 
if  this  leafe  was  purfuant  to  the  power  ?  It 
was  obje<5led  that  it  was  a  leafe  in  reverfion. 
But  it  was  anfwered  that,  when  a  man  tiiade 
a  fettlement  of  ibc  reverfion  of  lands  demifed 
for  life  or  years,  to  the  ufe  of  one  for  life, 

with 


C  419  0 

WiH /ct«;^r  to  make  leafes  generally,  he  might. 
make  a  leafe  during  the  continuance  of  a  for- 
mer leafe,  to  commence  after  the  former  j  as 
olberwije  his  power  would  be  incffcftuah 

However,  ifl  the  following  Cafe,  the  court  Baynea  v. 
feem  to  have  been  of  a  contrary  opinion.  25'J?"' 
Inere  C.>  in  conuderacion  of  a  marriage  247* 
and  a  portion,  and  for  the  atfeftlon  he  bore 
to  his  relations,  covenanted  to  ftand  feifed 
of  the  cftatc  in  queftion  to  the  ufe  of  tiim- 
fclf  for  life,  remainder  in  ft  rift  fettlcment, 
with  remainder  over ;  with  power  for  C.  to 
make  leafes  to  any  perfons  for  one,  two,  or 
three  lives,  or  for  one  and  twenty  years,  rc- 
fcrving  the  ancient  rent.  C  afterwards 
,  demifed  the  premifes  to  5.  for  one  and 
twenty  years,  to  commence  after  the  death 
of  7.  and  M.,  who  were  tenants  for  lives,  at 
the  time  of  making  the  fettlement,  and  who 
lived  feveral  years  after.  One  queftion  was, 
whether  C  had  purfued  the  power  in  mak- 
ing a  leafe  to  commence  in  future  ?  And  it 
was  held  that,  as  to  this  point,  the. power 
was  not  well  executed^  the  leafe  being  to 
comnrxence  in  futuro. 

Eut,  the  preceding  cafe  did  not  receive  a 
-deci/ion,  but  was  adjourned  5  other  qucf- 
tions  arifing  therein.     And  it  is  obfcrvable, 
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that  the  court  is  ftatcd  by  the  reporter,  to 
have  founded  their  refolution  on  this  point, 
in  the  ca(e  of  Sbecomb  v.  Hawkins^  as  re- 
ported, Telv.  222,  and  on  that  of  4y«^x  v. 
fFrotb,  as  cited  2R0IL  Abr.  26 1.  and  6  Rep. 
33.  both  of  which  cafes,  as  cited  in  the  re- 
t>orters  refcred  to,  apply  only  where  rcvcr- 
fionary  leafes  are  made,  under  powers  attacb-^ 
ing  upon  eftates  in,  pcj/ejion. 

But,  the  better  opinion  feems  to  be,  that 
if,  in  fuch  cafe  of  a  fettlement  of  rcveriion- 
ary  premifcs,  the  power  be  exprefsly  to  leafc 
in  pojfeffion^  2l  leafe  in  reverfion  will  not  be 
warranted  thereby.  As  where  a  father  and 
fon  feifed  in  fee  made,  a  leafe  for  ninety-nine 
years,  if  three  perfons  or  either  of  them  lived 
fo  long ;  arid  afterwards  by  indenture  they 
covenanted  to  levy  a  fine  of  the  reverfion 
to  the  ufe  of  the  father  for  life,  remainder 
to  the  fon  for  life,  remainder  over  in  tail, 
with  a  provifo  that  it  (hould  be  lawful  for 
the  father,  or  any  of  the  remainder-men,  to 
make  leafes  for  ninety- nine  years  or  thrctf 
lives  /;;  poffeffton-^  or  for  two  lives  inpojfej/ion 
and  one  in  reverfion,  or  for  one  life  inpof- 
Jejfiony  and  two  in  reverfion.  The  father, 
during  the  continuance  of  tbefirfi  leafe^  made 
a  leafe  for  life  to  7*.  And  the  queftion  was, 
whether  the  latter  leafe,  being  made  whilft 

the 
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the  Hvcs  in  the  former  Icafe  were  in  being, 
was  authorized  by  the  power  ?  The  cafe  was 
firft  argued  in  Aftri.  term,  16  Car.  2.  and 
afterwards  in  Slr/Vi.   term,  17  Car.      And^ 
on  this  argument,  Keiiing  feems    to  have 
been  inclined  to  fupport  the  Icafe,  but  ^wif*- 
den  /poke  not  to  this  point,  and  it  was  again 
adjourned.    And  then  it  feems  to  have  been 
again  argued,  7Vi».  1 8  Car.      And  it  was 
then  faid  that  the  leafe  was  not  purfuant  to 
the  power;  for  that  was  to  make  leafes  in 
ffiffeffimy  and  the  poflefllon  was  demifed  be- 
fore by  the  iirft  leafe  1  and  fo  this  was  but 
a  leafe  in  reverfion.     But,  on  the  other  fide, 
it  was  contended,  that  if  the  fettlement  had 
been  of  lands  \ti  pofleffion,  then'  without 
doubt  the  power  could  not  extend  to  make 
a  leafe  in  reverfion.     But  here  the  fettlement 
being  of  a  reverfion,  the  power  ought  to  be 
taken  to  make  leafes  in  poflfeffion  infr^-- 
Jenti  <A  the  reverfion ;   for  it  coald  not  be 
ibppofed,  that  the  tenant  for  life  was  to  ex- 
peft  to  make  a  leafe  for  life,  after  three  lives 
ended,  that  probably  would  furvive  his  own. 
And  Keeling  inclined  that  the  leafe  was  within 
the  power,  for  that  the  fettlement  being  of 
a  reverfion,  a  prefent  leafe  of  a  reveffion 
was  within   it :  befides,  he  faid  this  power 
arofe  out  of  the  fettlement  which  was  in- 
tended to  have  fome  efFedt.     Wyndbam  and 

E  e  3  Tiwyjdin 
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^wjlfden  held  that  had  the  words  in  fopj^m 
'  been  left  out,  and  the  words  of  the  power 
been  generally  to  make  leafes,  the  cafe  had 
been  ftrong  in  favor  of  the  leafe,  the  fct* 
tiement  being  of  a  reverfion.  But  the  power 
being  exfrefsly  to  make  leafes  in  foffeffidtiy  the 
leafe  in  reverfion  was  not  within  it :  ancj  they 
both  obfervedthe  particular  wording  of  the 
power  to  make  leafes,  namely  *'  for  twolives 
in  poiTefllon,  and  one  in  rererfion,"  or  "one 
In  poflfeffion  and  two  in  reverfion,"  fo  that 
it  appeared  that  xSxtJcofe  and  intent '^n&^  tie^ 
ver  to  have  an  ellate  above  three  lives,  in  be- 
ing at  one  time- 

A  leafe  may  be  confidered,  in  law,  as  h 
reverfion^  in  fcveral  fcnics,  or  views  of  it. 

Per  Holt,  In  the  largeft  fenfe  of  that  term,  that  is 

^*  J*  faid  to  be  a  leafe  in  reverfion,  which^hath  its 

Comyns  39,  >.  i  j  .i 

etvid.  Car-    commencement  at  a.  future  day  i  znAm 

ten 4,  per      it  is  oppofed  to  a  leafe  in  pofjeffion;  for, 

n  gman.       ^^^jy  ]^^f^  ([^gj  jg  ^^^  ^  j^j^f^.  j^  poffcflion,  in 

.(bi$  ffinfc  is  faid  to  be  a  l^afe  in  reverfion, 

^^^'  In  a  more  confined  fcnfe  of  the  term,  it 

,fignifie$  a  leafe  to  begin  from  and  aft^r  the 
.  end  pf  a  prefcnt  intereft  in  being,  in  which 
fenfe  all  leafes,  where  there  is  a  particular 
eftatc  out,  are  leafes  in  reverfion :  and  fo  is 
the  term  reverfion  to  be  taken,  where  mcD" 

tioA 
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tion  is  gemralJy  tmdc  of  leafes  in  revcrfron 
under  a  power. 

As  where  P.,  feifed  of  the  manor  of  M.,   winter  v.. 
fettled  the/apie  on  the  marriage  of  his  fon,  Xoveday, 
to  theuCc;of-.himfclff0r'lift,  remainder  to   s.^^cTal^ 
his  vriffe  fdr  life,  rf frtaindcr  to  his  fon  in  tail :    537^ 
with  a  provlfo  that  he^   during  his  life,  and    ^^'  Raym, 
his  .  wife,  if  ihe  furvived  him,  (hould  have   Ca.  T.  Holt 
power  after  his  deceafc,   during   her  life  to   4^5* 
demife  the  prcmifes  in  pojfejfion  for  orxe,  two, 
or    three  lives,  or  for  thirty  years,  or  any 
Other  number  of  years  determinable  on  one, 
two,  or  three  lives  ^  or,  in  reverjion^  for  one, 
two,   or  tiiree  lives,  or  for  thirty  years,  or 
for  any  number  of  years  determinable  on 
one,  two,  or  three  liycsi,  (b  as  fuch  demife 
were  out  of  the  apcienc  demefnc  lands,  par-^ 
eel  of  the  prcmifes,  or  any  of  the  other  lands, 
ufcd  or  reputed  demefne  lands,  within  feven 
years   before  the  fettleraentj  and  fo  as  the 
ancient  rent  were  rciferved,  0?^.     P.,  recit- 
ing that  Rf  B.  and  his  wife  held  a  copyhold 
tenement   for  three  lives,  demifed  the  Jaid 
copyhold   tenement  to  R.B.  habendum  fpr 
thirty  years,  to  begin  after  the  death,  Jurren- 
der^  or  forfeiture  of  the  eftate  of  R.  B,  and 
his  wife  :   and,  the  queftion  being,  whether 
this  leafe  was  purfuant  to,  and  warranted  by 
the  power  ?  One  point  decided  was,  that  this 
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leafcj  as  a  leafc  in  reverfion,  was  within  the 
power  J  for  that  when  mention  is  made  of 
leafes  in  reverfion  in  a  fower^  it  Ihall  be 
taken  in  thi firiRefi  Jenje  thereof^  and  intended 
of  leafes  to  commence  after  the  end  of  a 
prefent  intereft  in  being ;  aSj  if  it  were  taken 
in  the  other  fenfe>  namely,  as  authorizing  a 
leafe  to  commence  at  a  future  day^  a  tenant 
for  life  might  then  make  leafes  to  commence 
forty  years  afterwards,  which  would  be  con- 
trary to  the  reafon  of  the  thing. 

But  this  expreflion,  *'  to  leafe  in  rever- 
fion," in  its  narroweft  fenfCy  hath  ftill  a  dif- 
Whitlock*s      ferent  fignification  from  either  of  the  above; 
cafe,  8  Co.      gg  jf  jj  ]^^  applied  in  a  power  to  the  making 

Holt/  a  leafe  for  one  or  two  lives  in  reverfioni  for 

Comyns  39.    ^  Icafe  for  lives  cannot  be  made  in  revcr- 
269.  fion:  in  fuch  cafe  therefore  it  will  be  in- 

tended of  a  concurrent  leafe,  or  a  leafe  of^t 
reverfion ;  namely,  a  leafe  of  that  land  which 
is,  at  the  fame  time,  under  a  demife ;  and 
then  it  is  pot  to  commence  after  the  end  of 
the  demife^  but  hath  a  prefent  commencement, 
and  is  concurrent  with  the  prior  demife. 

And,  in  this  refpcft,  the  very  fame  worii 

in  the  {zmt  identical  power  may  have  diffc- 

Supra,  et  per   rent  fignifications  when  applied  to  different 

i!y^'  sg^"""    fubjcfts.    Thus  it  was  held,  in  the  cafe  of 
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fFinter  v.  Loveday,  that  the  wor^s,  *'  to  de- 
mife  the  prcmifes  in  revcrfiort,"  hftd  a  djf-- 
ferent  fcnfe  when  applied  to  the  term,  "  for 
one,  two,  or  three  lives"  from  thai  which 
they  had  when  applied  to  the.term  *'for 
thirty  years,  or  any  other  number  of  years 
determinable  upon  one,  two,  or  three  lives;'' 
for,  in  the  former  cafe,  viui.  the  leafe  for 
lives  within  the  {)ower.  It  muft:  be  intended 
of  a  leafe  of  the  reverfioHy  or  a  concurrent  leafe 
of  that  land  which  is  at  the  fame  time  under 
a  demife,  and  tis  having  a  prefent  commence^ 
menf,  and  not  of  a  leafe  in  future,  to  take 
effefb  after  the  determination  of  a  leafe  in 
being. 

If  there  be  a  power  to  make  leafes  in  fej^ 
fejfion  exprefsly,  which  attaches  upon  an 
eftate,  part  of  which  is  in  poffeflion,  and 
other  part  thereof  in  reverfion  at  t|ie  crea- 
tion of  the  power ;  -the  donee  of  the  power 
may  immediately  make  leafes  in  pojfeffion  of 
the  eftate  in  reverfion  as  well  as  of  that  in 
poflfeflion. 

Thus,  where  a  man  feifed  in  fee  of  the  Fox  v. 

reverfion  of  divers  lands,  and  in  his  demefne  '^^g  ^ia°^*^ 

as  of  fee  in  other  lands,  levied  a  fine  of  all  s.C.  i  Roll! 

his  lands  to  the  ufe  of  /.  S.  for  fifteen  years,  ^^P-  *'• 

4nd  afterwards  to  the  life  of  himfelf  for  life,  2  Roh!*aS] 

with  260. 
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with  a  power^  by  a  provifo  therein,  to  him« 
ftlf  to  make  leafes  for  twenty-one  years  or 
three*  lives  in  pojfejjion  referving  the  ancieoc 
rent.  The  queftion  was,  whether  by  this 
power  he  might  make  leafes  of  the  lands 
compfifed  in  the  firft  leafe,  during  the  con- 
tinuance of  the  firfl  leafe  for  fifteen  years 
or  not,  or  not  qntil  after  the  fame  ended  ? 
The  court  were  clearly  of  opinion,  that  he 
might  well  make  leafes  thereof  pr^entfy  in 
poiTefljon,  by  this  power;  for  by  intend- 
ment of  law,  the  laft  leafe  arofe  by  relation 
out  of  the /;r^,  ai  initio  i  and  therefore,  it 
was  as  if  it  had  been  limited  by  the  fine  ui 
the  laft  leflce  at  firft  with  remainder  over: 
and  that  the  firft  leflfee  fhould  have  the  rent 
rcfcrvcd  during  the  .fififeen  years  limited  to 
him^  and  that  this  was  a  prefent  power  re* 
fervcd  unto  the  tenaiit  for  life,  and  he  was 
not  to  (lay  the  execution  thereof  until  the 
remainder  c^me  inp  his  pofTeiCon, 

1  Roll.  Rep.     .  It  appears  from  the  report  of  the  foregoing 
^**  cafe,  by  RolUy  that  Coke  did  not,  in  giving  his 

judgment  thereon,  infift  upon  the  vfordpofef" 
Jion:  but  G.  Crooks  VLXQedy  th^t  it  was  limited, 
."  that  he  might  leafe  in  poffeffionj*  and  that 
that  extended  only  to  lands  then  in  pojejion, 
^and  not  to  thofe  then  in  reverfiony  and  then 
that  thafe  of  which  this  leafe  was  made  were 

lands 
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lands  tben  in  ^reverfion.  But  Coke  faid,  that 
it  was  ititcndcd  that  he  might  kafc  in  poflcf- 
fiori  I  for  thiat  the  word  "  pojfejfion^^'  was  to 
be  refered  to  the  Icafe.and  not  to  the  land. 

But  it  fecnis,  that  if  a  power  enable  any  Per  Holt-  C. 
>>ne  to  make  leafes  in  reverfion  as  well  as  in   J*  Comyns 
poiTeffloh  J  and  fome  part  of  the  land  fubjeft 
to  the  power  be'  in  poffeilion,  and  other  part 
of  it  in   reverfion,  he  cannot  make  a  leafe 
in  poflcfTion,    and  another  leafe  in  reverfion 
of  the  fame  land; .  bgt  his  power  to  make 
leafes  in  reverfion  will  be  confined  to  fuch 
land  as  was  nbt  tben  In  pofTeiriQn.     So  note 
the  '  d.iftiofHon  where  the  power  \%  to  leafe 
in  reverfion  as  well  as  in  pojjeffion  laftds  part 
in   'reverfion   and  part   in   pofleflTion;    and 
wh?n  the  power  is  to  leafe  in  pojfejfion  lands 
part  in  reverfion  and  part  in  poflcffion, 

ft 

And  if  one,  having  power,  to  make  leafes 
generally,  or  in  poffcffion,  leafe  purfuant  to 
the  power  referving,  (^c. :   he  may  make  a  « 

fecond  leafe  at  any  time  fubfcqucnt  and  be- 
fore the  former  leafe  expires,  provided  it  be 
limited  to  commence  in  prajenti. 

Thus  it  was   adjudged   in  the  common  Berry  v.  Pick, 

pleas,  that  if  a  man  hath  power  to  make  a  ?,2.andnot 

leafe  for  years,  and  he  make  a  leafe  to  com-  denied, 

menge 
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mcDce  inprttjeniii  ivhen  there  is  another  kaft 
in  being,  the  power  Is  well  executed^  and  the 
fecond  leafe  ihall.  continue  as  long  as  it 
may^  Uking  effe£i  in  interefi  and  foffeJfi§n  after 
the  determination  of  the  firft  leafe. 

Read  V,  So,  where  one,  feifcd  in  fee  of  certaia 

n^^ct^^a°  hereditaments  inqveftion,  devifed  the  fame 
Foxv.  Collier  to  his  fon  for  life,  remainder  over,  with  a 
^6^c'  ^1^'  provifo,  that  if  his  fon  made  any  alienation 
I  Andcrf.  or  difcontinuance  whereby  the  premiles  could 
^^*  not  remain,  defcend,  and  go  in  the  form  as 

appointed  by  the  faid  will,  otherwiie  than 
by  leafe  for  twenty-one  years,  whereupoa 
the  old  and  accuftomed  rent  fhould  be 
rcf^rved,  that  then  fuch  perfon  fhould  for- 
feit his  eftate.  The  fon  afterwards,  hi 
4  MarUy  leafed  to  B.  fbr  twenty-one  ycars> 
rendering  the  ancient  rent ;  and  then  1 8  Eliz^ 
leafed  unto  R.  and  his  wife  for  one  and  twenty 
years,  to  begin  prejently  (which  was  one  year 
before  th,e  expiration  of  the  leafe  made  to  J?-), 
which  leafe  being  expired^  jR.  entered.  Aad 
the  queftion  was,  whether  the  laft  Jcafc, 
.  though  to  begin  from  the.  date  of  ir,  ieing 
made  a  year  before  the  for^mer  expired,  was 
authorized  by  the  power?  And  it  was 
moved,  that  although  by  this  authority)  he 
could  not  make  leafes  in  reverfton ;  for 
then  he  might  charge  the  inheritance  in  in- 
finitum; 
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finitihh ;  yet  fuch  a  leafe  as  this  he  mighf 
make  well  enough  »  for  this  Icafe  was  to  be« 
gin  prefently,  and  fo  was  no  charge  to  him 
in  rcvcrfion,  for  the  inheritance  was  not 
charged  in  the  whole  for  more  thin  one  and 
twenty  years.  And  the  court  fcem  to  have 
been  of  this  opinion,  for  the  reporter  ftate» 
nothing  as  to  the  event  of  this  cafe. 

So,  where  Lord  Fifrr^j  was  tenant  for  life   Goodtitle, 

under  a  fettlement  in  which  there  was  the   cLtms,  Lord 

following  power,  viz. :     ^  That  it  ihould  be  Ferrers  v. 

lawful  for  the  tenants  for  life,  rejpeaively^  Dou^l?56- 

from  time  Co  time»  and  all  times  during  their 

rcfpefbive  natural  lives>  and  when  they  Ihould 

refpeiStivclycome  into  and  be  in  aSlual  poffef- 

fion  of  thepremifes  fettled^  by  indentures 

under  their  hands  and  feals,  to  demife  all  or 

any  of  the  faid  premifes,  or  any  part  thereof, 

to  any  perlbn  or  perfbns  whomfoever,  in  pof- 

fcilion^  but  not  by  way  of  reverfion  or  future 

intercft   for  the  time  of  twenty-one  years 

abfolute,  or  any  leflfer  abfolute  -term,  or  for 

any  term  or  number  of  years  determinable 

upon  one,  two,  or  three  lives ;   f<>  as  upoti 

every  fuch   leafe    and  lealibs    refpedively, 

there  were  referved  and  madepayable  during 

the  continuance  of  any  fifch  leafe  or  leafes. 

refpeftively,  to  be  incident  to  and  go  along 

with  tho  immediate  reverfion  or  remainder 

of 
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6f  the  premifes  fo  leafedj  ^  ntuch,  bf  tt 
great>  yearly  rents  as^  or  more  tbantbert 
wasi  or  were  paid^  or  yielded,  or  agreed  to 
be  paid»   and  yielded  for  the  fame,  or  fr^ 
p$rtionally  fer  any  part  thereof.    'Part  of  the 
premifes  fubjedt  to  the  power  were  let  bf 
the  agent  for  tenant  for  life«   by  agreement 
in  writing,  from  the  1 5th  of  Marcbj  1775, 
to  occupy  till  the  loth  of  March,  1776,10 
three  perfons,  and  the  reft  was  at  the  time 
of  the  leafe  in  the  occupation  of  tenants  at 
will.     Afterwards,  on  the  17  th  of  jiuguftj 
1776,  Lord  Ferrers,  by  indenture,  reciting 
the  power,  dcmifed  part  of  the  premifes  to 
Mrs.  Funican  for  99  years,  from  Ladj  D9 
then  laft  paft,  if  {he  Ihould  fo  long  live,  at 
the  yearly  rent  of,  fcf f .     It  was  ol^cfted  to 
this  leafe,  upon  motion  for  a  new  trial,  (the 
leflee    having  got  a   verdi6fc  in    ejeftmcnc 
brought  by  the  remairider-man  to  recover 
the  premifes  leafed,)   that  it  yf^2LS  a  leafe  a 
rrjcrjion ,   and  therefore,    contrary  to  the 
power  and  void  j  for  it  was  contended,  that 
Lord  Ferrers,  at  the  time  of  this  demifci 
could  not  grant  an  immediate  leafe  in  pof- 
fcffion,  becaufe  part  of  the  premifes  were 
then  let,  under  an  exprefs  agreement,  for  a 
term,  of  which  feveral  months  were  then  to 
run ;   arid  though  the  reft  was  ftated  to  have 
been  in  the  hands  of  tenants  at  will>  y^U  ^ 
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the  law  then  ftood>  they  muft  be  cfpnfidered 
as  tenants  from  year  to  year^  and  intitled  to 
fix    months  notice.    Lord  Ferrers^  it  was 
faidj  could  not  have  brought  an  ejectment 
ag^inft  any  of  them^  at  the  time  of  the  de- 
xnife.  anid  therefore  had  no  immediate  pof-^ 
felTory  right*  - .  Such  rights  and  the  rights  to 
recover  in.  ejcftmcnf,  being  convertible.     It 
made  no  difference  to  this  qiieflion^.  that 
the  fublifting  leafes  were  not  by  deed,  fince 
a  parol  leafe  for  three  years,  or  lefs,  was 
equally  effedual  with  a  leafe  by  indenture ^> 
and  the  court  could  not  draw  the  line,  and 
fayj  that  a  leafe  granted  under  a  power  like 
the  pfefent,  iho'uld  be  good,  although  there 
was  a  fubfifting  term  for  /even  months  at  the 
time  of  granting,,  but  (hould  be  void  if  there 
was  a  fubfifting.  tcrni  for  /even  years.     The 
legiflature  only,  or  the'  parties  could  draw 
fuch  a  line.     That  Sir  Orlando  Bridgman, 
the  father  of  conveyancers,  and  who  pro- 
bably invented  thcfc  powers,  laid  it  down, 
that  all  leafes,  where  there  was  a  particular 
cftatc  -out,  were  leafes  in   reverfion.     And 
that  the  interpofition  of  the  legiflature  in 
/^Geo.  a.  c.  2%.  /.  6.  to  enable  landlords  to 
renew  leafes  for  lives,  on  the  furrcnder  of 
the  former  leafes,  although  the  under-tenants 
ihould  not  likewife  furrender,  corroboratid 
this  doftrine. 

%  But 
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But  it  was  anfwercd  by  the  other  fide ; 
Firft,  That  the  tenants  affented  to  this  leafe, 
and  furtendered  their  poffeflion  before  the 
execution  of  it,  in  order  to  make  it  vaKi 
This  was  exprefsly  left  by  the  judge  to  the 
jury,  who  found  that  the  defendant  was  in 
poflcflioh    at  the  time   of  the  execution. 
Secondly,  That  if  the  jury  had  not  found 
the  leflee  to  have  been  in  pofieffion,  Jill 
this  would  be  good  as  a  concurrent  leafe ;  for 
this  Read  v.  Najb  was  citcd>  and  the  reafoil 
there  given  for  fupporting  the  leafe,  wai 
faid  to  be  a  ftrong  one;  namely,  that  the 
inheritance  was  not  charged,  in  the  whole, 
with  more    than    twenty-one  years.     No 
authority,  it  was  faid,  had  been  cited  againft 
this  cafe,  nor  any  anfwer  given  to  the  reafon- 
ing  in  it.     Thirdly,  That,  in  refpeftof  (he 
power,  all  the  fubfifting  leafes  were  leafcs 
at  will,  there  was  no  outftanding  leafe  as 
againft  the  remainder-man ;  he  would  not 
have  been  bound  to  give  the  tenants  notice 
to  quit,    but  might    have    entered  upon 
them  immediately;  for,  except  in  the  cafe 
of  leafes  under  the  power,  (and  thefe  were 
not  in  many  refpefls  according  to  it),  the 
poflefTion  would  devolve  upon  him  the  in- 
ftant  of  the  death  of  the  tenant  for  life. 
And,  for  thefe  reafons,^he  court  unanimoufly 

held 
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held  tlie  leafe  to  be  good^  notwichlland- 
jng  this  objeftion. 

We  have  already  obfcrved,  that  an  intcreft 
IS,  in  law,  faid  to  be  in  reverjion,  when  its 
cominencement  is  limited  at  a  future  tiipe, 
in  which  fepfe  It  is  oppofed  to  an  interefl:  in 
po0e(lion,  which  muft  exift  at  theprefeoc 
time.  It  follows,  therefore,  that  pofleflbry 
and  reverfionary  relate  to  time,  and  that 
Vfttf  /ubfifiing  interefl:,  in  a  thing  which  h 
not  in  poiTeflion^  mufl:  be  in  reverilon ;  for 
po0e(Bon,  and  reverGon  are  fynonimous  to 
prefent,  and  future  ^  and  in  that  view,  what^ ' 
ever'  intereft  is  not  prefent^  mufl:  ht  future. 

Now,  time  is  divided  into  different  lengths ; 
as  infl:ants,  feconds,  minutes,  hours,  days, 
weeks,  months,  years,  centuries,  fcfr.  Each 
of  thefe  larger  portions,  contains  in  itfelf  a 
certain  number  of  the  fmaller.  Thu(  a 
century,  contains  in  itfelf  a  certain  number 
of  years;  a  year,  a  certain  number  of 
months;  a  month,  a  certain  number  of 
weeks  i  and  fp  on,  down  to  the  fmalleft  par* 
tide  of  time,  that  we  can  entertain  ^n  idea 
of.  So,  that  the  fmallefl:  particle  of  time  is 
only  a  fubdivifion  of  the  modification,  that 
comes  next  in  gradation  upwards*  Now 
therefore,  as  an  inftant,  is  the  fmallefl  part 

Ff  of 
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of  time  that  wc  arc  fenfible  of,  every  other 
combination  of  inllants  mud  determine 
by  the  conclufion  of  an  inftanCs  and  every 
fucceflive  modification  muft  commeflcc 
by  the  inception  of  an  inftant  i  and,  ^m- 
fequenily,  a  day  muft  end  by  the  conclu- 
fion of  an  inftant^  and  a  new  day  muft  be- 
gin  by  the  inception  of  another  initant. 
Now  one  inftant  is  as  diftin£t  from  aoothefi 
as  one  century  is  from  another  centiuyi 
therefore,  any  event  that  is  to  happen  pext 
inftant,  is  not  an  event  happening  this  in- 
ftant ;  for  the  prefent  is  not  the  next  iailant, 
nor  is  the  next  the  prefent  inftant.  Neither 
is  the  beginning  of  the  next,  the  ending  of 
this  inftant,  nor  the  end  of  this  inftant,  i^c 
beginning  of  the  next. 

The  law,  therefore,  which  is  founded  oa 
reafon,  and  common  fenfe,  conGdcrs pojejoij 
and  reverfionary  according  to  the  natural 
and  ordinary  import  of  thofc  terms,  (with- 
out ainnexing  any  artificial  idea  to  tbemli 
as  including  the  fimple  ideas  of  tinoc  pre- 
fent and  time  to  come  \  and,  conJe(i\uni\}% 
that  every  fubfifting  intcreft  or  time  floc  ^ 
prefent,  is  an  intcreft  or  time  to  come. 
Upon  this  principle,  it  is  held,  that  a  Icafc 
made  to  day,  "to  commence  to-morrow,  i5> 
reverfionaryleafc;  for,  to-day  and  to-morrow 
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are  two  diftinf):  portions  of  time,  and  that 
which,  by  ///  criaiictiy  cannot  be  in  ejfe  until 
to-morrow,  is  not  in-  eJfe  to-day  j  becaufc 
to-morrow  is  not  the  end  of  to-day,  nor  is  the 
end  of  to-day  the  beginning  of  to-morrow. 

.  It  is  therefore  held,  that  a  leafe  to  begin 
*^  from  to-day*'  i$  rcvcrfionary  j  becaufe  it 
is  a  leafe  to  begin  to-morrow  ;  for  if  it  be 

.  not  to  begin  but  **  from  to-day,"  it  is  not 
to  begin  to-day;  fince,  before  the  time 
commencing  from  to-day  begins,  to-day 
muft  end.  Thus,  it  was  faid,  that  where 
there  was  a  power  in  ufes,  to  make  leafcs  not 
exceeding  99  years,  a  tempore  confegHonis^  Harcourt  v. 
and  a  leafe  made  for  co  years,  a  die  con-  ^^if,^    . 

feStoms^   that  this  leafe  was  not  good  by  Com.  Ban. 
virtue  of  the  power,  this   leafe  beginning  Moo^e  733- 
from  the  day  of  the  date,  and  not  from  the 
making,    as   the  power    required    that    it 
ftiould. 

This  point  was  determined  on  a  leafe  ^^"^^^^ 
arifing  out  of  a  power  in  the  cafe  of  Denn^  i  wjUf.  ii6. 
on  the  demife  of  JVarren  v.  Fearnftde. 
There,  ?*.,  feifed  in  fee  of  the  lands  in  quef- 
tion,  by  leafe  and  rcleafe,  in  167S,  in  con- 
Uderation  of  a  marriage  to  be  had  between 
her  and  ^.,  conveyed  the  fame  to  truftees 
to  the  ufe  of  herfclf  for  life,  then  to  fy.  for 
life,  remainder  to  the  heirs  of  her  body  be- 

F  f  fl  gotten 
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gotten  by  i^.i  remainder  to  /F.  in  fee ; 
p9wer  to  W.y  if  he  funrived  T^i  to  make 
leafes  for  twenty-one  years  or  for  three  lives 
in  poffiffipni  and  not  in  reverfion.  The  mar- 
riage took  effe£l>  and  they  had  ifl^e  three 
fons.  fV.^  the  father,  furvived  his  wife, 
and  in  1704,  demifed  the  premi&s  in  qucftion 
to  one  for  three  lives,  habendum  fpom  the 
day  of  the  dsUe  thereof,  at  the  ufiial  rent,  &(. 
which  leafe  had  all  tkt  formal  ctrcumftances 
required  by  the  power*  And  the  qucfHon 
material  to  this  point  was»  whether  this  leaie 
.  was  warranted  by  the  power  ?  And  it  was 
refolved  by  the  court  unammoi^^  CQtnftfting 
Qf  Sir  John  fFHUs,  Sir  rbmas  Bitxhr  Sir 
^omas  Abneyy  and  Mr.  Juftice  Burmll^  that 
it  was  not ;  for  the  demife  being  babaimy 
*^  from  the  day  of  the  dat€  :^^  the  leafe  was  of 
afnebold  to  commence  in  future,  and  thm- 
fore,  void* 

Freeman  V.  Again,  where  the  Dean  and  Chapter  of 

^*^6*  ^^''  /f^offceficr,  were  feifed  in  right  of  their  church 
^'  of  one  of  the  manors  oiCbarlion^  and,  being 
fo  feifedj  by  indenture,  bearing  date  the 
26th  of  Nov.  1750,  made  between  the  Dean 
and  Chapter  of  the  one  part,  and  one  Vnnm 
of  the  other  part,  for  a  valuable  confidera* 
tion,  granted  the  faid  manor,  of  whkh  the 
prcmifcs  in  queftion  were  part,  to  the  plaia- 

tiff's 
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tiff's  leflbf.  t6  hold  to  hiin  and  his  lieirs 
frotn  *'  the  Jay  «/  ih  daft  thereof ^'\  (or  the 
lives  of  thr«€  perftas  under  the  yearly  renis, 
^r^  In  this  le^c  power  was  given  by  the 
Dean  and  Chapter  to  tkeir  eUcrney,  to  talce 
poflbflTion  of  the  premifes,  and  to  deliver 
ieifin  thereof  to  the  leflee^  according  to  the 
tenor y  effell^  and  trui  m^f^ng  of  the /aid  leafe  : 
in  purfuance  of  which  power>  feifin  was 
delivered  of  the  preoiifes  by  the  attorney  to 
the  leflee^  on  the  28th  day  of  May  1751. 
After  two  arguments  at  the  bar^  Lord  Chief 
Jufticc  Pratt,  gave  the  judgment  of  the 
court.  His  lordihip  faid>  *<  we  mufi  not 
ovjtrtbrow  ejtahlifhed  principles  of  law  %  that 
a  freehold  caitnot  be  conveyed  to  pafs  in 
future,  is  a  certain  principle^  and  was  ground- 
ed on  the  feudal  law  \  for  if  a  freehold  could 
pafs  to  commence  infuturo,  there  would  be 
an  abeyance,  and  want  of  a  tenant  againft 
whom  to  bring  a  praecipe  i  and  the  law  will 
not  fuffer  the  land  to  be  in  abeyance  a  (ingle 
d^y  if  pofllble  to  prevent  it ;  for  if  it  might 
b^  without  a  tenant  of  the  freehold  for  one 
day,  why  not  for  a  year,  or  fifty  years.  In- 
deed, at  that  day,  there  was  not  fuch  abfolute 
necenity  that  there  fhould  be  an  a£tual  te- 
nant of  the  freehold,  as  formerly,  when  real 
a£tion$  were  the  only  way  of  trying  titles  to 
huid,  and  which  real  writs  could  only  be 
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brought  againft  the  tenant  of  the  freehold  ; 
bccaufe,  at  that  time,  and  for  200  years  be- 
fore, the  fiftitious  aftion  of  ejeftment  againft 
the  tenant  in  poflefllon  wzsy  and  had  been, 
the  univerfal  praftice  of  trying  titles  to  lands 
and  tenements:  and  therefore,  if  ever  there 
were  a  cafe,  where  the  ajiutia  of  judges  to 
overlook  niceties  in  the  law,  and  to  get  over 
difficulties  .of  firft  principles  which  ftood 
in  their  way,  was  commendable,  this  was 
that  cafe.  The  old  principle  of  law,  that  a 
freehold  could  not  pafs  to  commence  in 
fuhiro^  had  no  good  reafon  or  ground  to 
(land  upon  at  this  day,  but  without  faying 
^  any  thing  againft  that  old  law,  they  might, 
in  this  particular  cafe,  with  the  authority  of 
their  forefathers,  determine  this  to  be  a 
good  leafe. 

The  objcAion  to  it  was  not  much  to  be 
favored;  it  was  to  overturn  a  deed  made 
\x^on  gi^od  cofifideratioHy  it  would  make  void 
a  great  number  of  church  icafes  which  were 
penned  in  the  fame  way,  and  occafion  much 
inconvenience:  ut  res  magis  valeat  quam 
pereaty  was  ^  ground  for  them,  to  ftand  upon, 
and,  therefore,  they  were  of  opinion,  that 
the  freehold  remained  in  the  Bean  and  Chapter, 
after  the  date  and  making  of  the  leafe,  and 
until  feifin  was  delivered  by  the  attorney  to 

the 
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the  lefTce  according  to  the  tenbr^  ejis,  and 
true  meaning  of  the  leafe  ;  and  then^  and  not 
before,  the  freehold  paffcd  out  of  the  Dean 
and  Chapter  to  the  plaintiff's  lefTor,  The 
li'very  oijeifin  was  the  only  powerful  opera- 
tive trartfaftion;  for  if,  in*  this  cafe,  nothing 
had  been  faid  of  livery,  either  in  or  dehors 
the  deed,  nothing  would  have  paiTed  by  the 
leafe.  The  court,  therefore  faid,  that  they 
would  frefume  that  the  power  given  to  the 
attorney  was  to  make  livery  at  any  day  fub- 
fequent  to  the  leafe,  which  they  faid  was  the 
true  meaning  of  the  deed ;  for,  by  the  war- 
rant of  attorney  to  deliver  feifin  in  the  pre- 
fent  cafe,  the  intention  of  the  parties  was, 
that  the  deed  ihould  be  fubftantiated  by  the 
livery,  and,  in  the  mean  time,  the  freehold 
was  in  the  grantor,  fo,  that  without  faying 
any  thing  againft  the  old  law,  that  a  freehold 
cannot  pafs  to  commence  in  future^  they 
gave  judgment  in  favor  of  the  leafe. 

Upon  the  preceding  cafe,  thre*  obfcrva* 
tions  occur,  namely,  Firft,  That  Lord  Chief 
Juftice  Pratf^  argument  admits  throughout^ 
that  a  leafe  made  to  hold  "  from  the  day  of 
the  date^'*  fuppofing  it  to  take  effeft  by 
virtue  of  the  deed  by  which  it  is  made  alone^^ 
is,  without  pofiibility  of  difpute  or  queilion, 
a  leafe  "  in  reverjion  j"  for  his  whole  argu- 
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ment  allows  ikMjuth  aUafe^  unaided  hj  Iheryt 
is  a  le$fe  to  commence  mfuturo.  Secondlf^ 
That  this  conftruflion  upon  the  words  ^'  from 
the  day  of  the  date^""  was  not  a  conftmdUoa 
put  upon  tbofe.  words^  or  to  fpeak  more  apt- 
J^f  upon  that  phrafe^  in  order  to  invalidate 
frofitnentSy  and  render  them  void ;  for,  ia 
former  times>  as  now,  the  fame  diipoficioi, 
lofupport  the  a£ts  of  men^  pervaded  the 
courts.  But  the  courts  then  held»  that  what- 
ever diipofition  they  might  have  to  fupport 
men's  deeds,  yet,  they  were  not  to  i^bcli 
them  by  conftruing  their  words,  in  dircd  op- 
pofition  to  the  natural  fenfe  of  them.  They 
conceived,  that  words  were  the  prototypes 
of  ideas,  and  that  they  were  founds  to  which 
men  had  affixed  a  certain  import,  by  common 
confent.  They,  therefore,  underdood  them 
according  to  their  ufual  acceptation,  not 
thinking  themfelves  warranted  to  affix  fuch 
ideas  to  them,  as  in  their  fancy  ^  would  make 
them  beft  fuit  the  intention  of  thofe  that 
ufcd  them.  Thirdly)  That  unlefi  that  leafc 
could  have  been  aided  by  the  livery,  it 
could  not  have  been  fupported  without  over- 
throwing eftabliffaed  principles  of  law,  which 
it. was  his  lordfhip's  opinion  mujt  not  have 
keen  d^ne^  let  the  r^/^^ii^^^j  of  not  doing 
it,  hflvc  been  how  they  might. 

The 


(     441     ) 

The  next  cafe  that  has  occured  to  me  on  Att.  Gen.  t, 
the  fubjeft  6f  a  power  fo  cirCumftanced,  is  p^r"i"an^^ 
the  Countefs  of  Portland's  cafe.     There,  a  cited,  Cowp. 
Teafc  for  fifty  years  had  been  granted  by  the  723- 
Crown  to  the  Countefs  of  Portland,  which, 
from  private  motives.  Lord  Pembroke,  who 
was   poffeffed  of  property  adjoining  to  the 
premifcs,  fubjeft  to  the  leafe,  wiflied  to  im- 
peach.    For  this  purpofe,  the  attorney  ge- 
i^eral   was  direfted  to   file    an  information 
upon  the  part  of  the  crown,  for  the  premifea 
tinder  leafe,  which  was  accordingly  filed  in 
the  Exchequer.     A   variety  of  objedions 
were  made  to  different  flaws  fuppofed  to  be 
in  the  leafe,  of  which  the  principal  one  was 
founded  iipon  the  civil  lift  aft,  i  Amte,ftat.  i. 
t.  7*   which  direfted,  ^'  that  all  leafes  to  be 
granted  of  any  of  the  crown  lands  (hould 
be  void  unlefs  tHade  to  commence  from  the 
date  or  making  thereof,"    whereas  this  leafe 
was  made  to  commence  '^  from  the  day  of 
the  dat€  or  making  ;'*  and  it  was  contended 
on  the  part  of  the  crown,  that  "  from  the 
date,"   and  *'  from  the  making,"  were  in- 
clufive,  ajid  that  the  aA  of  parliament  had 
expnefsly  declared  that  the  leafe  fhould  be 
in   thofe  terms ;  but,   that  ^^  from  the  day 
of  the  date,"  was  exctujtve,  and  therefore 
the  leafe  was  void  for  the  variance  in  point 
af  commencement.    The  leafe  being  a  leafe 
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in  rcvcrfion,  when  the  ftatute  authorized  a 
Icafc  in  poffcflion  only.  On  the  part  of  the 
Countefs  it  was  contended*  that  "  from  the 
date,  and  from  the  day  of  the  datc^**  were 
both  the  fame.  Sir  Thomas  Parker  and  Mr. 
Baron  Reynolds  were  of  opinion  with  the  ob- 
jc£tion,  that  it  was  a  void  leafe^  becaufc  it 
commenced  in  futuro.  The  two  other  ba- 
rons were  of  a  different  opinion  upon  this 
point,  but  upon  another  point  they  were 
alfo  of  opinion,  that  the  leafe  was  void.    So> 

that  for  different  reafons  they  were  all  of 
opinion  that  'the  leafe  was  void, 

• 

The  preceding  cafe  is  cited  from  a  kofc 
ftatcment,  in  the  cafe  of  Pugb  and  the  Duke 
of  Leeds^  which  fyrniihes.  no  account  of 
the  grounds,  upon  which  the  judges  dif- 
fered upon  that  part  of  the  Cafe,  now  under 
confideration  i  and  although  the  author  has 
taken  confiderable  pains  to  obtain  a  more 
full  account  of  it,  and,  with  that  view,  has 
traced  it  into  private  hands,  upon  appli- 
cation, he  found  thofe  who  were  in  pofrefTioQ 
of  it  were  under  engagements,  not  to  per- 
mit an  infpedion.  But,  even  in  its  prefcnt 
obfcure  ftate,  it  furnifhes  ground  to  furmife 
that  the  judges,  who  oppofed  the  opinions 
of  Sir  Thomas  Parker  and  Mr.  Juftice  Reynolds^ 
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ttiufl:  have  reftcd  upon  the  particular  pen- 
ning of  the  haben^Uim  there,  viz.  *'  from  the 
day  of  the  date  cr  inakingj*\  which  furnifhcd 
ground    for  arguing  that,  to  fupport    the 
leale,  et  ut  res  magts  valeat  quam  fereat^  the 
words,  "  day  of  the  date  or'[  might  be  con- 
fidcred  as  furplufage  and  left  out,   in  which 
cafe    the  leafe   would  correfpond  with  the 
ftatute;  for,  it  would  then  be   a  leafe  to  . 
cbmmence  **  from  the   making."     But  it 
fccm^  to  be  extremely  queft ion  able  how  far 
a  conftruftion,  which  iS  fo  totally  repugnant 
to  grammatical  accuracy,  according  to  which 
the  proper  conftruftion  would  be  from  the 
day  of  the  date,  or  from  the  day  of  the  mak- 
ing, which  are  fynonimous,  would  have  been 
admiffable  in  Uw. 

Again,   where  B.y  feifed  in  fee  of  certain   Doc  on  Ae 
hereditaments,  by  her  will  gave  and  dcvifcd   Wg^™'.^^ 
the  fame  to  her  nephew  for  life,  with  re-    Watton  et  ^ 
maindcr  to  his  firft  and  pther  fons  in  tail   *'•    ^^^" 
male,  and  the  iffue  niale  of  the  body  of  fuch 
fons,  and  in  default  of  fuch  iOue,  remainder 
over.     And  in  the  will  there  was  contained 
the  following  power,  namely,  "  I  do  hereby 
declare,  eleft,    and  appoint,   that   it    Ihall 
be  lawful  to  and  for    my  faid  nephews  at 
any  time  or  times,  when  they   fhall   come 
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ioto  the  actual  pofDeflion  of  the  did  pre- 
mifes   hereby    by    me    given   to    them  as 
aforefaid^  by  any  writing  or  writings  to  be 
fubfcribed  and  fealed   by  any,  or  either  of 
thenij  when  ppfleiTed  of  the  fatd  preoiiib 
as  aforefaid>  in  the  prefence  of  three  wic- 
iSktSt%    at    the  leaft^    to  denaiie^  leafe>  or 
grant  the  faid  premifesj   to  each  of  them 
hereby  granted  as   aforeiaid»    to  any  per- 
Ton  or  peribns  whatfoever  for  the  tern)  of 
one   and  twenty  yearsj    or  under,    or  for 
any  number  or  tema  of  years  determinable 
upon  one,  two^  or  .three  liresi  in  fcffeffion 
and  not  in  reverfion."    The  reftatrix  died, 
and  thin  the  nephew,  by  indenture  executed 
with  the  forms  that  the  will  required,  dc- 
mifed  all  and  fingular  the  premifes  in  quef- 
tion  to  a  lefTee,  to  hold  unto  the  leffee,  her 
executors,  6fc.  "  /r$m  the  day  of  the  daU^' 
hereof,  for  and  during  and  unto  the  full  end 
and  term  of  fourfcore  and  nineteen  yearsj  from 

thence  next  enfuing,  and  fully  jto  be  com- 
pleat,  and  ended,  if  three  perlbns  therein 
named,  any  or  either  of  them,  (hould  folong 
happen  to  live.  The  queftion  was,  whether 
this  was  a  good  leafe  under  the  power  ? 

It  was  objefted,    that  this   leafe,    being 

made    to    commence   "  from  the   d^    of 

the  date^'*  was  a  leafe  in  rcverfion  and  not  in 
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pofleflioOf  tnd  tbirifir^  not  purfiiant  to  ttie 
power. 

On  the  other  fide  it  was  admitted  that  the 
authorities  were  dtcifive  in  cafes  of  fmbold 
dmijesi  but  a  diftinftioo  was  attempted 
to  be  takf  n  between  thofe,  and  cafes  of 
leafes  uiKlef  powers  i  and  a  note  at  the  end 
of  the  report  of  Fryman  v.  H^^fi^  a  ff^ilfM 
165,  was  ttrge(}>  where  it  is  faid  that  Mr. 
Juftice  fFiimot,  at  a  former  trial  in  ejedhnent 
upon  this  fame  leafe>  was  of  opinion^  that 
<*  from  the  date,**  and  ^*  from  the  day  of  the 
date,'*  was  the  vfry  iame»  and  both  included 
the  day.  But  Lord  MansJUJd  faid  that  the 
note  alluded  to  in  fVilfcn  muft  have  been 
miftaken.  And  Mr.  Juftice  AJhhurfi  ob- 
(enred  that  Mr*.  Juftice  fTilm^t,  in  the  cafe 
alluded  to,  left  it  to  the  jury  to  fay,  whether 
they  would  not  prcfunae  that  Iwcty  tf/nfiu 
was  made  fuhfequent  to  the  leaie.  And  all 
the  judges  were  unanimoufly  of  opinion  that 
the  leafe  was  bad,  and  that,  although  it  was 
a  very  hard  cafe,  the  authoriciea  were  too 
many  to  be  got  over. 

Any  one  who  perufes  the  preceding  cafes 
upon  this  point,  (efpccially  the  latter  in 
which  the  court  of  King's  Bench  were  clear, 

decided,  and  unanimom  in  opinion,  that  the 
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law  on  this  point  was  fettled  beyond  thepof- 
fibility  of  being  ihaken)  would  naturally 
conclude  that  this  rule  of  conftruftion  rc- 
fpcfting  the  legal  import  of  the  phrafc  "from 
the  day  of  the  date"  in  the  babendumciz 
deed  would  have  been  no  more  litigated; 
but  that  did  not  happen  to  be  the  cafe;  k 
fonnc  loofe  words  thrown  out  by  Lx)rd  MmJ- 
feldy  in  delivering  his  opinion  thereupon, 
left  a  (hadow  of  hope  ftill  remainingj  fuffi- 
ciently  ftrong  to  induce  any  future  claimM 
under  a  leafe  fo  circumftanced,  if  any  fuch 
ihould  arife,  to  make  one  other  effort  to  (hake 
this  confl:ru6tion  of  thofe  words,  (Irongly  as  it 
feems  to  be  fortified  by  the  preceding  adjudia- 
tions.  The  exprefHons  I  allude  to  werethefe. 
His  lordfhip  faid^  that  he  applauded  Loni 
Chief  Juftice  fVilmoty  for  leaving  it  to  the 
jury  to  prefume  livery  of  feifin  in  the  laft 
moment  of  the  day,  and  that,  if  the  cafe  ifl 
queftion  could  be  determined  that  way,  k 
certainly  (hould  wifh  for  it ;  but  it  could  not. 
Iftbecounjel  therefore  thought  that  they  couUfini 
a  contrariety  of  authorities y  he  ihould  be  glad 
to  lay  hold  of  it,  and  bring  the  matter  back  to 
common  fenfe,  and  the  cleared  principles  of 
juftice.  Adding,  that  the  word  inclufive  or 
exclufive  would  be  decifive.  There  it  was 
a  queftion  of  conftruftion,  which  word 
ftiould  be  implied.   However  it  fo  happened 
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thait  the  counfcl,  iti  ftipport  of  the  cafe  then 
in  queftion,  either  did  not,  on  (earch,  diico*- 
vcr,  or  prefumedy  without  fcarch,  that  they 
could  not  difcover  any  fuch  contrariety. 
Nor  were  the  court  thetnfelves  aware  of  any 
fuch  difagreenient  in  the   cafes.     But  one 

wmn  by  fuperior  talents,  or  fuperior  induftrv 
frequently  difcovers  what  to  another  man 
leis  acute  or  lefs  laborious,  is  totally  im- 
perceptable.     Nay,  fometimes  the  fanne  man 
is  incapable  of  diftinguifhing,  at  one  time 
and  in  one  view,  between  things,  which,  at 
another  time,  and  in  a  dif&fent  view  of  thera^ 
afFe£):  his  fenfcs  as  dUmetricaHy  oppofite  to 
each  other.     One,  or   both  of  thefe  things 
happened  on  the  prefcnt  occafion  i  for,  al- 
though the  court  and  counfel  in  the  pre- 
ceding cafe  thought,  that  the  current  of  de- 
cifions  was  uniformly  one  way,  a  cafe  foon 
arofe,  in  which  a  different  opinion  was,  for 
ih«  firft  time,    broached  i   and  in  which  the 
court  of  King's  Bench,  campofed    of  th« 
fame  members  as  it  was  when  the  cafe  of 
Doe  and  Walton  was  decided,    dlfcovcred, 
that  they  had  been  all  in  the  wrong  in  their 
judgment  on  that  cafe  ;  for,  that  the  point 
there  taken  to  have  been  fettled  by  a  ferics  of 
folemn  adjudications  uniformly  one  way,  was 
fo  far  from  being  decided  that  way,  that,  onthe 
contrary,  there  were  no  two  concurrcntjudg- 
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ments  upon  it.  The  confequeoce  of 
was,  that  this  court  thought  themfelvcs  at 
libertjr  to  decide  on  the  fubje&^  a$  in  chdr 
difcretions  {hould  feem  befl:>  under  the  cir- 
cumftancesiof  each  cafe  as  it  arofe. 

The  cafe  I  allude  to  is  that  of  Pugh  and 
the  Duke  of  Leeds ^  which  was  decided  in  the 
court  of  King's  Bench  the  28th  of  Ncvemiert 
I777»  about  three  years  after  the  dedfion 
of  the  cafe  of  Dai  v.  iFalton. 

Pugh  r.  This  was  an  ilTue  to  try,  whether  a  kafe 

Duke  of       made  by  a  tenant  for  life^  to  his  daughter, 

Leeds,  Cow-    i_       •  ^  j  •  /•  _r 

per  vi£.        ^7  virtue  and  m  purfuance  of  a  power  fe- 

ferved  to  him  under  his  marriage-iettlement, 
was  a  good  and  valid  kafe.  The  power  re* 
ferved  was  to  leafethe  premifes  for  any  ttmi 
or  terms  of  year^  not  exceeding  tweatj- 
one  years  in  poJjeffiQn^  and  not  in  reverfioq, 
remainder,  or  expeftancy,  referving  the  beft 
improved  rent,  &^*  The  bsiendum  ^f  the 
Icafe  madQ  was  in  tbefe  words :  to  hold  Co 
the  faid  Elizahtk,  her  execu^rs,  fc?r.  "  from 
the  day  ^of  the  date*'  of  the  laid  indenture 
for  twenty- one  years,  &r.  On  the  trial  a  ver^- 
diet  was  found  for  the  plaintiflF  the  hulband 
of  the  leflee,  fubjeft  to  the  opinion  of  the 
court  upon  the  following  fads ;  namely,  that 
tenant  for  life  being  feifed,  and  in  poflefGoD) 
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!(iuftd  the  leafc  in  the  iflue  mentioned, 
and  a  counter-part  thereof  was  executed  by  . 
the  Icffee ;  that  the  rent  of  57  /.  rcferved  by 
the  leafe,  was  the  mod  and  beft  approved 
yearly  rent,  that  could  be  reafonably  had  for 
the  premifcs ;  and,  that  the  leafe  was  in 
every  other  rcfped,  made  agreeable  to  the 
power  referved  to  the  faid  tenant  for  life, 
excepting  as  to  the  commencement  of  the 
term  mentioned  in  the  faid  leafe.  Upon 
whrch  the  queftion  fubmitted  to  the  court 
wasj  whether  the  faid  leafc,  being  mad«  to 
commence  ^'  from  the  day  of  the  date" 
thereof,  the  fame  was  duely  executed,  ac- 
cording to  the  terms  of  the  above-mentioned 
power  ? 

The  counfel  who  argued  againft  the  ¥a-   Supnu 
lidity  of  the  leafe,  relied  on  the  authorities 
of  Doe  ex  dem.  Baynton  v,  tVattofty  and  of  ' 
Voe  ex  dem.  Gearing  v.  Sbenton^  Mich.  16  Geo. 
3,  B.  R.   as  decifive  of  the  point.     And 
contended  that  theobjeftion  equally  applied 
to  chattel  leafes  under  powers,  as  to  freehold  i 
for  that  in  chattel  leafes  the  party  was  boiind 
by  the  power,  in  freehold,  by  the  feiw*  And> 
if  fo,  this  power  was  ill  executed  and  the  . 
leafe  bad  :  for,  it  was  not  to  commence  un;.' 
til  the  day  after  it  was  made,  and  if  one  day 
might  betrxcepced,  twenty,  or  one  hundred, 
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might.  But  the  court  were  unanimmjly  of 
opinion,  that  the  leafe  was  good^  and  the 
power  well  executed. 

The  ground  of  this  opinion  and  judg- 
ment was,  that  "  from**  might,  in  vulgar 
ufe,  and  even  in  the  ftridteft  propriety  of 
language,  mean  either  inclufive  or  exckr 
Jive.  That  the  parties  necejfarily  underftood 
and  ufed  it  in  that  ienfe  which  made  their 
deed  efFcftual.— That  courts  of  juftice  were 
to  conftrue  the  words  of  parties,  fo  as  to  ef- 
fectuate their  deeds  and  not  to  deftroy  them, 
more  efpecially,  where  the  words  themfclves 
abftra£bedly  might  admit  of  either  mean- 
ing. That,  after  arranging  all  the  cafes 
upon  this  fubje6b,  the  authorities  appeared 
to  be  in  an  unfettled  ftate,  and  wert  thm- 
Jelves  Jo  many  contradiSlions  backwards  and 
forwards. 

I  propofe,  in  oppofition  to  thefe  grOundi, 
to  (hew,  that  the  word  "/r^«;,"  as  well  in 
flrift  grammatical  fenfe,  as  in  the  ordinary 
import  thereof,  when  refering  to  a  certain 
point,  as  a  terminus  i  quo,  always  excludes 
that  point.  That  if,  in  vulgar  acceptarion, 
it  were  capable  of  being  taken  indifFerendy, 
either  incluftvely  or  excluftvely,  yet,  that  in 
law,  it  has  obtained  a  certain  fixed  import, 

and 
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and  is  always  taken  as  exclufive  of  the 
terminus  a  quo  i  and,  cenjequenily^  that  the 
terminus  a  quo  in  this  cafe»  being  '*  the  day 
of  the  date/'  that  day  mull  be  excluded. 

If  I  fucceed  in  either  of  thefe  objefts,  it 
muft  follow,  that  the  court  of  King's  Bench, 
upon  their  own  principles,  were  wrong ;  for 
Xord  Mansfield^  in  delivering  the  opinion 
of  the  court,  refted  the  validity  of  that  judg- 
ment upon  thefe  two  grounds  \  Firft, 
That  the  word  "  from,"  according  to  its  na- 
tural import,  may,  in  a  cafe  like  the  prefentj 
be  taken  indifferently  inclufive  or  exclufive. 
Secondly,  that  the  words,  "  from  the  day 
of  the  date,"  had,  in  cafes  like  that  under 
confideration^  been  adjudged  indifferently 
both  ways,  or,  as  his  lordihip  was  pleafed 
emphatically  to  fay,  that  they  were  themfelves 
Jo  many  contradiSions  backwards  and  forwards  ^^ 

In  the  accompliftiment  of  this  objedt,  I 
mufk  befpeak  the  patience  of  the  reader ;  for, 
from  the  number  of  authorities  extant  upon 
this  fubje£l,  to  which  I  fhall  be  under  the 
neceflity  of  recuring,  to  (hew  what  is  the 
precife  ftate  of  the  law  upon  this  fubjcft, 
and  the  real  grounds  upon  which  all  the 
cafe$  turn,  I  am  afraid  I  may  appear  tedious. 
But,  when  it  is  recoUeded  that  the  fame  caie 
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may  again  occur,  it  being  more  than  pro- 
bable that  many  purchafers  have  laid  out 
their  nfioney  on  cftates  fo  circumftanced,  un- 
der an  idea,  and  with  advice,  that  fuch  leafes 
under  powers  were  void ;  and  that  at  all 
events,  this  qucftion  mufl:  perpetually  arifc 
in  a  vaft  variety  of  inftances,  it  will  not,  I 
truft,  be  deemed  irrelevant  to  a  treatife  on 
this  fubje£b  to  difcufs  it  a  little  at  large; 
cfpccially  as  though,  with  rcfpedt  to  the  cafes 
to  which  I  allude,  this  decifion  might,  if 
the  principle  thereof  could  apply  to  them, 
,  bjc  conclufive;  yet  they,  as  differing  in  cir- 
cumftances,  will  each  of  them  afford  ground 
of  litigation,  founded  upon  the  exiftence  of  a 
fucceflTion  of  former  authorities  diametrically 
oppofite  to  that  now  under  difcuflion.  But 
if  thefe  grounds  were  not  fufficient  to  juftify 
this  attempt,  there  is  another  which  I  know 
will  infure  me  the  candour  and  attention  of 
every  Englijh  lawyer,  and  that  is  the  re- 
flexion tjiat  my  objeft  is  to  re/cue  the  vene- 
rable  nances  of  a  Coke^  a  Holi^  and  a  Haks^ 
and  o(  all  thofe  dijlinguijhed  characters,  who 
have  been  ornaments  to  our  profeflion  for 
a  term  o(  two  hundred  years,  from  the^- 
vere  cenfure  thrown  upon  them  by  the  no- 
fcie  lord,  who  delivered  this  judgment  ia 
Pugh  ;and  the  Duke  of  Leeds^  when  he  af- 
firmed ^  '^  xh^z  the  authorities  down  to  the 
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year  1743,  a  period  of  two  hundred  years 
were  fo  many  contradiftions,  net  much  to  tbc 
honor  of  the  learned  in  JVeJimtnJier-Hall  to 
cmbarrafs  a  point,  which  a  plain  man  of 
common  Jenje^  and  underfianding  would  have 
no  difficulty  in  conftruing/* 

Thofc  great  men  confidered   the  law  of  Blackftone** 
real  property  in  this  country,  "  as  a  fine  ar-   ^^^^^^^  '** 
t^cial  fyjiem  full  of  unjeen  connexions  and   Blake, 
nice  dependencies;   and  that  i&f  i«;i?tf  broke 
one  link  of  the  chain  endangered  the  diflblu- 
tion  of  the  whole."      They    therefore  had 
one   great   objcft   in   view.     They   endea- 
voured to  hand  down  to  poftcrity  that  nohle 
code  of  law,  of  which  they  were  the  expoun-- 
dersy  pure  and  unblemiflicd  in  all  its  native 
beauty,  confifting  of  a  regular  train  of  pre- 
mifes  and  confequcnccs,  pofTefling  all  the 
fimplicity,    and,  in  a  great  degree^  the  cer* 
tainty  of  mathematical  dcmonftration.  They 
dreaded  the  inrroduftion  ^/a  difcretionary  au« 
thority,   in  the  court  in  all  cafes,  as  mijchie- 
vous  to   the  fuitors,   and  big  with  inconve- 
nience and  difficulty  to  the  judges.     They 
kept   in  their  minds  that  admvable  precept 
laid  laid  down  in  Cahin\  cafe.  Judex  bonus    7  Co,  27^  a. 

NIHIL   tX  ARBITRIO    SUO    FACIAT,    NEC  PRO^ 
POSITO  DOMESTTCiE    VOLUNTATIS,    SED    JUX'« 

TA  LEGES  £T  JURA  PRONUNCIET.  ' 
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But.  to  return  to  the  fubjed  under  con- 
fideration.    Among  other  arguments  ufed  in 
fupport  of  the  decifion  in  queftionj  it  is  faid, 
*^   that  in  grammatical  ftriftnefs,    and   the 
niceft  propriety  that  the  Englijb  language 
admits  of,  the  fenfe  of  the  word  from^  muft 
always  depend  upon  the  context  and  fubjefk- 
matter,  whether  it  ihall  beconftrued  inclufive^ 
or  exclujive  of  the  terminus  a  quo  i   and  that 
whilft  the  cafe  was  arguing,  an  hundred  in- 
ftances  and  more  occured^  both  in  verfe  and 
profe  where  it  was  ufed  both  inclufivdy  and 
exclufively.**  In  anfwer  to  a  pofition  fo  put, 
and  which  goes  no  further  than  a  fimple  al- 
legation  of  the  fafb,  it  might  perhaps  be  fuf* 
ficient  to  put  the  negative  on  the  point,  by 
avering    the  contrary    propofition.      This 
difficulty  would  have  been  avoided  had  the 
chief  juftice  thought  proper,  in  this  cafe, 
to   have  dated  in  Urminis,  any  one  of  the 
hundred  inflances  that  occured  to  his  mind 
on  that  occalion*     I  confefs,  with  great  de« 
ference  to   that  diftinguiflied   chara&er,   I 
am  at  a  lofs  to  find  one,  where  this  particle 
"  from**  is  ufed  with  reference  to  a  comfuta^ 
tion  or  dijiance  df  time,  in  which,  in  gram- 
tical  (triftnefs   or  propriety    of    language, 
that   is    the    cafe.     Innumerable    inftances 
where  the  contrary  fenfe  prevails,  prefs  in- 
ftantly  upon  the  mind  j  as  from  London  to 

Richmond 


(    455     ) 

JRicbmond  is  ten  miles,  or  more  pointedly 
in  this  defcription,  "  his  regiment  lies  half  a 
mile  at  lead.  South  from  the  mighty  power 
of  the  king"  in  allufion  to  place. — From 
twelve  to  two  in  allufion  to  time. — From 
the  fire  of  London j  in  allufion  to  a  fa£):>  or, 
more  properly,  to  exprefs  a  certain  time  by 
refering  to  a  certain  faft,  or  "  from  firft 
to  laft,"  in  point  of  ordinary  converfation, 
in  allufion  to  continuance.  In  each  of  thefe 
phrafes,  when  confidcred,  the  word  "/rci»" 
will  be  found  to  be  exclujive.  For,  if  a 
man  engaged  to  go  from  London  to  Richmond 
in  an  hour,  under  a  penalty,  he  clearly  would 
avoid  the  penalty,  if  he  fet  off  from  the  Stones 
end.  So,  in  the  other  inftance,  the  half  mile 
mufl:  be  exclufive  of  the  regiment  and  the 
king's  forces.  Again,  if  a  man  were  bound 
to  be  at  a  certain  place  to  receive  a  thinjg 
tendered  from  twelve  to  two,  he  clearly 
would  have  no  occafion  to  be  there  before 
twelve.  And,  if  an  event  were  to  be  afcer- 
tained  by  the  number  of  years  at  which 'it 
happened  fince  the  fire  of  London^  all  time 
previous  to  that  fire  would  be  excluded. 
And,  although,  at  the  firft  view  of  it,  the 
idiomatic  expreffion  of,  ^^  from  firfi  to  laji^* 
feems  to  include  both,  yet  that  may  be 
anfwered  by  alledging,  that  the  word  "  from" 
here  is  not  ufed  with  reference  to  a  compu- 
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tation  of  time  or  diftance,  but  to  denote  a 
fuccefTion  of  events,  as  in  the  inftance  cited 
by  Johnfon  in  his  diftionary,  out  of  Bumefy 
viz.  thefe  motions  we  muft  examine,  "  from 
firft  to  laft,"  to  find  out  what  was  the  form 
of  the  earth  5  or  from  /Iddi/ony  viz.  *'  he  bid 
her  from  time  to  time"  be  comforted. 

But  this  is  not  only  the  ordinary  Ggnifi- 
cation  of  the  word  *^  froniy*  but  alfo  the  le- 
gal fignification  of  it,  and  has  been  fo  con- 
fidcf ed  for  a  period  of  four  hundred  years : 
a  length  of  time  which,  I  (hould  apprehend, 
would  be  deemed  fufiicient  to  fettle,  be- 
yond difpute,  the  fenfe  of  any  term  either 
of  art  or  ordinary  converfc.  For  we  find 
in  the  Year-book,  Eaftcr  term,  40  Edw,  3. 
18^.  that  John  Duke  o{ Lancafler^  and  Blanch 
his  wife  had  fomc  time  before  brought  a 
Jcire  facias  againft  the  Lady  Latimer^  who 
prayed  aid  of  him  in  reverfion,  and  after- 
wards a  proteftion  ^as  procured,  and  the 
date  of  the  proteftion  was  ^^  Jeptimo  die  Ja- 
nuarii  a  Jeptitno  die  Januarii  per'  unum  aiir 
num  duraturum  /*  and  on  a  queftian,  whether 
the  firft  day  of  January  was  included  therein, 
it  was  held  per  Candijh^  that  the  Jirfi  day  of 
January  was  not  to  be  accounted  within  the 
year.  So  AUcb.  21  Ed.  4.  foL  y}.  pi.  2. 
On  the  firft   day  of  the  term  feveral  writs 
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of  adjournment  came  to  the  juftices  of  both 
benches,  to  adjourn  the  term  until  the  utas 
of  St.  Michael,  and  the  writ  in  the  Common 
Pleas  was  read,  in  which  it  was  recited ;  for 
that  the  king  was  gone  againft  his  enemies 
in  Scotlandy  and  for  divers  other  reafons, 
'uobis  mandamus  et  cuilibet  vejirum  quod  omni" 
modcy  flaciia  Jeu  querehy  brevia  et  bilhy  ab 
cElavis  SanSi  Trinitatis  in  oSIavis  SanSi  Mi- 
cbaeliSj  et  crafiim  Jobannis  15.  Triniiatis. 
8  Jobannis  15.  Jobannis  adjornari  facias. 
Upon  receipt  of  which  writ  Brian  faid  to 
Clenney^  juftice  of  the  King's  Bench,  Pigoty 
Tremaile,  and  others  then  prefcnt,  that  by 
this  writ  they  could  not  adjourn  the  term 
until  the  fourth  day,  after  the  octave  of  the 
term,  which  was  the  day,  becaufe  the  writ 
was  ab^offavisy  which  excluded  the  oftave, 
but  if  the  writ  had  been  inoSaviSy  vel  in  et  ab 
oflavis  J  they  could  then  have  adjourned 
the  term  on  that  day,  viz,  tke  third  or  ef- 
foin-day.  And  of  this  opinion  were  all  the 
judges. 

It  is  likewifc  faid  that  "  if  the  parties  in 
the  cafe  of  Pugb  and  the  Duke  of  Leeds  had 
added  the  words  "  inclujive*'  or  "  exclujive," 
the  matter  would  have  been  very  clear.  If 
they  had  faid  from  the  day  of  the  date  in^ 
flujivcj  the  term  would  have  commenced  Im- 
mediately ; 
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mediately;  if  they  had  faid,  from  the  day 
of  the  date  exclufive,  it  would  have  com- 
menced the  next  day.  "  It  feems  that  foroc 
better  authority  than  bare  allegation  is  ne- 
ccflary  to  be  produced,"  before  it  can  be  ad- 
mitted that  the  cafe  would  have  been  al* 
rered,  had  either  of  thefe  words  been  added ; 
for  if  that  which  I  contend  for  be  true, 
namely,  that  the  word  *^  from**  exviUr- 
tnini  excludes  the  terminus  d  quo,  I  cannot 
conceive  that  the  addition  of  the  word  **  in- 
clufivc"  would  alter  the  cafe,  /o  as  to  give 
the  word  ^'  from"  a  different  conftni&ioa 
from  that  which  it  would  otherwife  receive ; 
becaufe,  if  the  word  "  from"  in  legal  con- 
ilruftion,  as  well  as  in  natural  import,  be 
exclufive,  the  addition  of  "  inclufive**  can- 
not alter  the  fcnfe  of  the  word  ^^  from:"  for 
inclujivt"  in  that  cafe  is  repugnant  to 
from  i"  and  then  the  fentence  being  com- 
pleated>  and  perfe6ted  by  the  word  ^^from"  the 
day  of  the  date/'  the  word  "  indujive"  be- 
ing incompatible  with  what  precedes,  muft 
be  rejefted  as  repugnant.  Many  inftances 
might  be  put,  in  which  the  law  rejeds  words 
added  after  a  fentence  compleated,  which 
are,  in  their  nature,  repugnant  to  what  has 
preceded.  Thus,  if  a  man  grant  rent  out 
of  land,  provijoj  that  it  fhall  not  charge  the 
land.  The  provifo  is  void.  And  if  a  feoff- 
ment 
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ment  be  made  upon  condition  that  a  man 
go  from  IViJlminJltr  to  Rome  in  three  hours» 
the  condition  is  void  for  the  impoflPibility. 
Now,  to  apply  thefe  inftanccs  to  the  matter 
in  queftion ;  a  man  demifes  in  wofds  which 
ex  vi  termini  conftitute  a  leafe  in  reverfiotiy 
and  then  adds  words,  repugnant  to  thofe 
that  have  preceded,  becaufe  they  make  a 
Icafe  in  fojfeffion  ;  both  cannot  ftand ;  upon 
the  face  of  the  leafe  then,  fome  part  of  it 
muft  be  rejedbed  ;  the  court  then  having  the 
leafe  only  under  confideration,  would  fupport 
that  part  of  the  habendum  which  was  clear  and 
perfefb,  and  rejedl  the  additional  words, 
that  were  repugnant.  As  a  leafe  to  com- 
mence "  from  the  day  of  the  date  incluftve^* 
it  could  not  take  effedb :  becaufe,  "  from 
the  day  of  the  date  is,  ex  vi  termini j  exclufivey^ 
and  inclufive  and  exclufive  are  oppofite 
terms.  Thus,  upon  a  queftion,  as  to  the  Hcmmings  n 
validity  of  a   leafe  for  lives  habendum,  "  a  rr\'!"'*'"' 

.  .  y^xQ.  Ja.  153, 

die  datus^*  the  jury  found  a  demife  made  the  infjpa. 
loth  of  June^  j^^Eliz.  by  indenture  of  the 
fame  date,  with  letter  of  attorney  to  make 
livery ;  and  that  livery  was  made  thereon, 
the  a^d  of  July.  It  was  held  by  the  court 
unanimoufly,  that  it  was  a  demife  at  the 
time  of  the  date,  and  that  when  the  jury  found 
that  livery  was  made  afterwards,  viz.  the 
ajd  of  fuly,  this  was  repugnant  and  void : 
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and  the  Icafc  was  held  to  be  bad.  And  vet 
if  the  court  could  have  cledled,  to  rejcft  the 
date  and  adhere  to  the  livery,  the  leafe  would 
have  been  good. 

But  it  may  be  faid,  that  if  part  of  the 
words  of  the  leafe  muft  be  rejefted,  and  by 
rejefting  one  part  thereof,  the  inftrument 
will  be  valid,  and  by  rejefting  the  other 
part  thereof,  the  inftrucnenc  will  be  void,  a 
court  would  then  confider  how  they  couJd 
fupport  the  inftrument,  and  would  expunge 
that  part  of  the  leafe  which  would  prevent 
it  from  taking  efFcft.  They  therefore  would 
confider  the  word  "  day^*^  in  fuch  a  cafe  as 
this,  as  furplufage,  rather  than  the  word 
*^  iKchifive 'y*  admit  that  it  would  be  fo. 
1  he  argument  dill  holds,  that  both  terms 
cannot  ftand  together ;  for  if  it  be  admitted, 
that,  *^  from  the  day  of  the  date,"  and  "  in- 
chfi'VCy''  are  irreconcileable,  which  I  contend 
for,  theinfertionof,  or  implying  of  ^^inclujivc^ 
would  not  have  helped  xht  c:i{c  i'n.quejVion^ 
unlcfs  "  dr^y''  had  alfo  been  rejcded  as  fur- 
plufa^,e.  And  to  imply  one  word  and  rejcft 
another,  where  words  in  an  inftrument  arc 
fenfible  and  intelligible  without  fo  doing,  is 
going  rather  further  in  legal  refinement, 
than  any  cafe  I  have  yet  met  with  has 
done. 

Other 
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Other  arguments   are  ufcd  upon  this  oc- 
cafion,   which   at   firft   feem  plaufible,  but 
■which  appear  to  me  to  be  equally  illufory 
with  thofe  to  which  I  have  already  attempted 
to  give  an  anfwer.      It  is  faid,  "  that   the 
context  and  fubjeft  matter  in  the  cafe  in 
queftion  fhew,    that  the   conftrudlion  here 
Ihould  be  inclujive^  as  demonftrably  as  if  **  in- 
clujive'*    had  been  added ;  for  that  it  was  a 
Icafc  under  a  power  j  that  the  leafe  'refered 
to  the  power,  and  the  power  required  that 
the  leafe  fhould    be   a  leafe   in   poflefHon." 
It  has  been  obferved,  that  the  addition   of 
the  word    "  tncluftve^^  in  this   cafe,    would 
not  help  the  leafe,  without  the  rejeftion  of 
the  word  ^^  day-y^  it  has  been  alfo  fubmit- 
ted,  that  both  cannot  be  done.     It  will  not 
therefore  be  neceflary  to  make  any  further 
obfervations  as  to  that  pofition  ;   and   as   to 
arguing  from  the  intention  of  the  donee  of 
the  power,  it  is  readily  agreed,  that  no  man 
ever  executed   a  power,    without  intending 
to  do  it  in  a  valid  manner.   But  the  qucftioa 
for  the  courts  confidcration  is,    is  it  done  in 
a  valid  manner  ?  is  it  executed  as  the  power 
warrants  ?   for,  if  it  be  not,  there  is  another 
perfon's  intention  to  beconfuked,  whofc  in- 
tention muft  prevail  over  that  of  the  donee 
of  the  power  J   namely,    that  of  the  donor. 
For  fuch  leafe  is  not  derived  out  of  the  eftate 
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of  the  donee,  who  is  but  tenant  for  lifCi  but 
out  of  the  eftate  of  the  donor,  by  limitackm 
of  theprovifo  in  the  fcttlcmcnt.     Then  did 
the  donor  intend,  that  a  leafe  Ihould  attach 
upon  his  property,  not;  executed  according 
to  the  power  ?     He  certainly  did  not.    It 
follows,  that,  as  the  donee  cannot  make  the 
leafe  but  by  virtue  of  the  fower^  if  the  leafe 
be  not  agreeable  to  the  power,  it  muft  fail. 
The  court  of  King's  Bench  felt  the  force  of 
this   argument,  or  they  would  not  have  re- 
forted  to  the  expedient  of  imploying  the 
word  inclujhe.     But  why,  as    between  the 
lefTor  and  leflfee  in   this   cafe,  fliould  aaf 
thing  be  implied  that  does  not  de  faSo  exift. 
The  power  is  merely  a  leafing  power,  created 
to  enable  the  tenant  for  life  to  demife  a 
certain     term,     upon     certain    conditions 
and   fubjeft    to  certain   reftriftions.     One 
condition  is,  that  no  leafe  (hall  be  granted 
but  in  poiTeinon.     It  is  then  the  bufinefs  of 
the  lefTee  to  take  care  that  his  leafe  purfues 
the  power.     No  argument  can  be  ufed  in 
his  favor  againft^i^^  donor  of  the  power,  or 
the  remainder-man,  defirous  to  enter  upon 
the  premifes,  after  the  death  of  the  particular 
tenant,  but  that  the  lea/e  is  pur/uanf  to  tbf 
power.     Therefore,  in  analogy  to  the  Ian*- 
guage  of  Lord  Mansfield,  in  Keecb  v.  Hslli 

namely,  /^  that  whoever  wanted  to  be  fccurc 

when 
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when  he  took  a  Icafc,  (hould  cnqiiirc  after  ^ong.  Rep* 
and  examine   the   title   deeds.'*      I  argue 
beriy  that  the  leffec,  if  he  wants  to  be  fecurc 
under  fuch  a  Icafe,  muft  inquire  after  the 
power  andyjr^  that  it  he  purfued.     For  if  the 
power  be  not  purfued,  the  remainder-man, 
<ir  he  who  is  intitled  to  the  eftate  fubjeded 
thereto,  has  as  good  a  right,  nay   a  better 
right,  both  in  law  and  in  equity^  to  avoid  the 
ieafe,  than  the  leffee  has  to  uphold  it.     Wc 
are  warranted  in  this  polition,  by  the  autho- 
rity  of  Lord  Cowper,   in  Oriy  v.  Mobun, 
who   fays,     "  that  the  requijitions  impofed 
upon  the  tenant  for  life  in  making  fuch  a 
Icafc  being  a  reftraint  of  the  power,  muft  be 
taken /n^/y  againft  tenant  for  life,  bccaufe   rL  L.  " 
of  the  limited  a£bs  he  is  to  purfue;  and 
liberallyy   for  the   remainder-man,   becaufe 
that  reftraint  was  intended  for  his  benefit ; 
for,  fays  his  lordfhip,  though  the  power  be 
for  the  benefit  of  the  tenant  for  life,  yet  the 
rcftraints  are  put  upon  him  for  the  benefit 
of  the  remainder-man  j  and,  if  the  court  wer?   ' 
to  go  on  both  the  reafons  together,  yet  it 
muft  ftill  be  taken  for  the  benefit  of  him  in 
remainder."     And  Lord  M<ji;j;&W laid  down 
the  fame  doftrinc  in  the  famous  cafe  of  TVy- 
lor  V.  HarJe,!  Burr.  120.     There,  his  lord- 
fliip  fpeaks  in  the  following /(7mW^  manner: 
"  The  intent  of  parties  who  gave  the  power,' 

ought- 
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ought  to  govern  every  conftruftion.  He  to 
whom  it  is  given  has  a  right  to  enjoy  the 
foil  excrcifc  of  it:  they,  over  wbc/e  eftate 
it  is  given,  have  a  right  to  fay,  "  ii  Jball 
not  be  exceeded^*  the  condition  fliall  not  be 
evaded,  it  (hall  be /W^/k  purfued,  in  form 
zxi^Juhfiance.  And  all  a£ls  done  under  a 
fpecial  authority,  not  agreeable  thereto,  nor 
warranted  thereby  mufi  he  void.** 

Vid.  obferva-  The  argument  ^'  from  the  leafes  rcfering 
^Frccland^'^  to  the  powcr,"  appears  to  me  to  be  equally 
faprai5o,  *  fallacious  5  for  how  can  a  reference  to  the 
"S^-^'^o*"-  power  help  an  aft  not  warranted  by  the 
land,  fupra  power  ?  adjudging  from  the  power  and  the 
'37*  aft,  how  can  they  be  confolidated  ? 

But,  fay  the  court  of  King's  Bench,  "  the 
validity  of  the  leafe  depends  upon  its  being 
a  leafe  in  poffelTion,  and  it  is  made  as  a  provi- 
fion  for  an  only  daughter.  He  muft  intend 
to  make  a  good  leafe.  The  cxpreflion  then 
compared  with  the  circumftances,  is  as  ftrong 
in  refpeft  of  what  his  intention  was,  as  if  he 
had  faid  in  exprefs  words,  "  I  mean  it  as  a 
leafe  in  pojfejfton,  I  mean  it  fliould  be  fo  con- 
ftrued,"  if  it  be  fo  conftrued,  the  word 
^^  from'*  muft  be  inclufive.  It  feems  too 
much  to  fay,  that  a  man,  in  an  inftrument 
ftriSlly  legal  and  formal,  as  a  deed  or  leafe  is> 

may 
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may  dircft  how  his  words  (houid  be  conftn^ed^ 
or  tberehy  alter  (heir  natural  or  technical  im* 
port^  Were  a  man  to  convey  an  eftate  to 
another  for  a  valuable  confideration^  by  leafe 
and  releafe^  and  therein  limit  the  eftate  to 
the  purchafer,  "ia  fee,"  or  "for  ever," 
without  inferting  the  ufual  formal  wotds, 
^'  to  him  and  his  heirs/'  in  the  limitation, 
the  res  gift  a  compared  with  the  circumftanccs, 

would  as  neceflarily  infer  an  intention,  in  the 
contraAing  parties,  th^t  one  fhould  convey, 
and  the  other  enjoy  the  eftate,  as  the  res 
geft^  do  in  this  cafe  i  and  would  as  ftrongly 
prove  the  inteniion  of  the  parties,  as  if  the 
releafor  had,  in  €xprefs  wo^ds^  faid,  I  meaix 
the  words  "  in  fet^*  or   the  words    ^^  for 
tver^\  Ihould  have  the  fame  irnport,  as  the 
words  "  to  him  and  his  heirs,"  and  (hould 
convey  the  fame  eftate  as  they  would.    Nay, 
their  natural  import  is  prccifely  the  fame : 
aad,  if  intention  were  the  fole  ground  of  con- 
ftruftion,  the  words  **  infee,^*  or  *yfor  ever^* 
muft  have  that  operation.     But,  although 
the  releafor  may  have  intended  to  ufe  them 
in  that  fenfe,  the  heir  at  law,   or  remainder- 
man,   will    view    them    in    another;    for 
he  will  fay,   thcfe  words  muft   be  under- 
ftood  according  to  their  legal  import  ^  and 
the  law  fays;  that  thefc  words  and  circum- 
ftanccs,  whatever  they  may  import  in  private 
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opinion,  import  nothing  like  that  in  Weft^ 
minfter-HalL  A  donor  or  Icflbr  may  far, 
he  means  what  hcpkafes,  but  he  muft  have 
done  what  he  meant,  or  his  afts  wifl  not  at- 
tach  upon  the  eftate ;  for  as  long  as  the  law 
confiders  doing  as  one  tlriog,  and  intending 
to  do  as  another ;  "  intending^**  widiout 
'•  doings*'  will  never  bind  the  rights  of  third 
perfons. 

But,  then  the  court  of  King's  Bench  fzy, 
"  the  leaft  was  made  as  a  provifit)n  fee  a 
daughter."  It  is  difficult  to  dircover  how 
the  leflee's  being  a  daughter  can  help  the 
argument,  onlefs  it  is  ufed  to  intcreft  our 
paffions,  in  the  event  of  the  caufe.  The  ar- 
gument that  the  leflbr,  afting  under  fuch  a 
power,  ^meant,  from  the  vny  tircutnfiance  of 
moving  toward  eflfeftingit,  to  execute  it  in 
a  valid  manner,  in  the  cafe  of  fuch  a  leafc 
made  to  a  ftranger,  appean  to  me,  to  be 
equally  forcible :  for  this  power  df  leafing, 
is  not  meant  to  give  any  advantage  to  the 
tenant  for  life,  except  that  of  being  able  to 
contraft  with  a  leflce  upon  fuch  terms,  as 
will  induce  a  tenant  to  give  the  beft  rent 
for  the  premifes.  He  is  intended,  by  tbi 
donofy  no  benefit  from  the  eftate  after  his  life 
intereft  therein  determines.  Therefore,  he 
is  reftriftcd,  in  the  execution  of  fuch  power, 

to 
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to  rcfcr^  the  hefi  rent,   and  to  do  every 
thing  to  fccure  to  bim  in  rematnder^  the  full 
and  abfolutc  enjoyment  of  the  eftate.     Such 
Icafe,  therefore?,  cannot  be  made  upon  fines 
paid,  ^s  church  leafcs  may,  nor  is  a  leflec 
under  theni,   intitled  to  an  equal  degree  of 
favor,  in  an  abftraft  view  of  the  tranfadlion, 
as  a  leflce  under  a  church  Icafe  -,  for  the  lat- 
ter is  a  piirchafor  for  a  valuabk  confide'ration, 
^iz.  for  a  fine,  and  has  paid  the  purchafc 
inohey  in  a  grbfs  funu     But  a  leflee,  under 
thefe  fpecial  leafirtg  powers,  is  to  be  viewed 
in   the  fame  light  as  any  under-leflee,  who, 
if  his  IcflbPs  title  be  bad,  or  if  his  cbnvey- 
ance  be  iiiiperfefti  niuft  Fail,   in  a  cobteft 
with  thofe  who  have  ia  title  paramount  to  that 
of  fuch  IcfTot-  J  for  it  is  the  negligence  of 
the  leflce,  khafc  he  did  nbt  fee  that  he  was  fe- 
curfe '  ill  his  title,    et  leges   vigUantibus  non 
dormentihus  JubveniUnt .     Atid  if  his  title  be 
imperfeft,  ahd  the  title  of  him  ih  remnihdcr 
beptrfcdt,  the  fornier  muft  fail  in  the  compe- 
tition.    Such  a  leafe  then  being  made  to  a 
daughter,  father  ftimifties  arguments;  dgainft 
favoring  It  than  other^ife;  for,  Unlefs  the 
leafe  be  defaSiOj  A  fraud  upon  the  power*  it 
can  never  furnifli  a  provifion  for  a  daughter : 
for  fuch  leafe  is  intended,  by  the  donor  of 
the  poWef,  tb  te  a  mere  farming  leafe,  and 
fuch  as  &  man  would  make  were  he  aftually 
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.  owner  of  the  eftate»  and  procuring  the  hdk 
bargain  for  himfelf  that  could  be  had :  and* 
though  it  may  happen^  from  accidental  cir- 
cumftances,  that  fuch  a  power  may  be  legsl/j 
executed  by  hting  formally,  though  in  truth 

.  not  fubjl  ant  tally  purfucd^  as  where  an  eft  ate 
becomes  worth  m^r^than  the  ancUnt  rent, 
and  the  ancient  rent  is  the  criterion,  by  which 
the  value  is  to  be  meafured ;  yet^  fuch  a 
Icafe  is,  in  truth,  a  fraud  upon  the  power, 
and  inequitable  in  refpeft  of  the  remainder- 
man i  for  by  the  manifefi  intent  of  the  donor^ 
he  ought,  when  his  intereft  vefts  in  poffcf- 
(ion,  to  have  the  full  zad  compleat  enjoyment. 
Where  then  is  the  equity  upon  which  fuch 
leafcj  if  irregular  in  the  mod  minute  circum* 
dance,  ought  to  be  fupported  ?  How  can 
its  being  intended  as  a  provifion  for  a 
daughter,  furnifh  an  argument  in  its  ^avor, 
when  it  was  not  intended,  by  the  donor  that 
it  ihould  be  applied  for  that  purpofe  ?  If 
either  fide  be  in  titled  to  favor*  it  is  the  re- 
mainder-man, whofe  right  is  violated  by 
fuch  leafe,  not  the  leiFeey.who  holds  againfi 
the  intent  of  the  donor  of  the  power,  and  in 

prejudice  of  the  remainder-man. 

It  is  contended,  that  this  conftruftion  of 
the  words,  from  the  day  of  the  date,  is  a  fub- 
tlety.     Is  it  a  fubtlety  to  expound  words  ac- 
cording 
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cording  to  their  natural  fcnfc  and  import  ? 
certainly  not.  Is  it  a  fubtlcty  to  annex  to 
particular  words  a  certain  technical  meaning; 
and,  thereby^  to  prevent  the  poflibility  of 
queftiqn  refpedling  their  fignlfication  ?  Any 
one  who  will  attend  in  Weftminfier-HalU  and 
obfer*ve  the  endlefs  queftions  that  arife  upon 
the  intent  of  parties,  in  the  ufc  of  words  in 
wills,  and  how  few  queftions  are  there  agita- 
ted, refpefting  the  meaning  of  words  ufed  in 
ftrift  conveyances,  where  they  have  a  fixed, 
known,  technical  import,  muft  anfwer,  no» 
Why,  then,  is  there  more  fubtlety  in  faying, 
that  the  phrafes,  *'  from  the  date"  and 
**  from  the  day  of  the  date,"  Ihall  have  dif- 
ferent conftruftions  in  a  legal  inflrument, 
the  natural  import  of  the  words  being  tndij- 
futably  different,  than  in  faying,  that  a  gift 
**  to  a  man  and  his  heirs,"  and,,  "  a  gift  to  a 
man  in  fee,"  or  "  for  ever,"   if  made  by  a 

ftridb   conveyance,   Ihall  receive  a  difFerent 
.  conftruftion,  the  natural  meaning  of  both 
phrafes  being,  indtjjputaifyj  the  fame  in  com- 
mon fenfe,  and  ordinary  language  ? 

The  truth  is,  that  property,  when  it  ex- 
tends beyond  the  right  of  poflTefTion  and  ufe, 
is  the  creature  of  pofitivc  law ;  and,  as  there 
can  be  no  individual  right  in  things,  beyond 
the  right  of  adlual  poffelfion  and  ufc,  unlefs, 
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by  virtue  of  municipal  tnftitution^  the  modes 
of  enjoying  property  in  things  muft  be  refcr- 
ed  to  pofitive  law,  and  be  governed  thereby. 
For  all  things  being  thereby,  as  far  as  they 
arc  capable,  appropriated^  muft,  unlefs 
ajienated  according  to  the  forms  thereby 
prefcribcd,  fall  to  the  (hare  of  the  civil  oc- 
cupant ;  whofe  title  is  fuperior  to  every  per- 
fons,  except  his  who  claims  by  a  better  title, 
viz.  that  of  an  alienee  having  a  good  title 
from  the  alienor. 

The  conftruftion  contended  for,  it  is 
faid,  **  will  overturn  property,  and  defeat 
the  intention  of  parties,  without  anfi^cring 
any  one  good  end  or  purpofe  whatfoever/' 
Is  it  overturning  property  to  decide,  where  a 
man's  right  to  leafe  is  derived  under  a  power, 
which  power  is  reftrained  to  leafes  particular* 
ly  circumftanced,  that,  if  thofe  circumftan- 
ces  be  not  complied  with,  the  leafe  (hall  not 
be  valid  ?  If  a  power  require  a  leafe  made 
under  it  to  be  inpoffeffton^  and  not  in  rever- 
fion,  and  every  leafe  not  in  poflefTion  be 
a  leafe  in  reverfion^  can  a  leafe  not  in  pof- 
feffion  be  an  execution  of  that  power? 
Can  a  court  determine,  that  a  leafe, 
Vhich,  for  an  inftant,  is  not  in  pojfejjionj^ 
IS    not    a    leafe    in    revcrGoh?    ccrt^nly 
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not ;  for  no  court  can  alter  the  ejjential  na- 
ture of  things.  Can  a  court  then  fay^  thslt 
;  although  it  be  de  faSlo^  a  leafe  in  rev^^rHonj 
yet  it  is  a  leafe  in  pofleiTion  with  relation  to 
the  power  ?  Strange,  indeed,  would  be  the 
law  founded  on  fuch  a  doftrine.  If  we  are 
to  take  a  diftinftion  between  reverfionary 
leafes,  and,  to  fay,  that  a  leafe  in  reverfion, 
though^  but  for  an  inftant,  (hall  be 
valid  under  a  power  to  leafe  in  fojfeffion^ 
where  is  the  line  to  be  drawn  ?  The  queftion 
then  will  not  be,  whether  a  power  be  execut- 
ed modo  et  forrna^  but,  whether  the  mode  of 
executing  it,  be  injurious  or  not,  to  him  in 

remainder.  Whereas,  in  the  conftrufbion  of 
thefe  kind  of  powers,  the  only  quellion  is, 
whether  the  power  be  pirfued^  not  whether 
the  remainder>-man  be  prejudiced.  And, 
therefore,  it  is  laid  down  in  the  6th  ReJoL  in 
Mountjofs  cafe,  upon  powers  given  to  tenant 
in  tail,  to  leafe  by  32  Herts  8*  "  ihai  if  tenant 
^'  in  tail  referve  a  lefs  rent  to  himfelf  during 
«  his  life,  and  ''  after  his  death,''  the  true 
**  and  ancient  rent,  the  leafe  is  net  good.*' 
And,  yet  the  ftatute  was  made  principally 
for  the  benefit  of  heirs  in  tail,  i^c.  But, 
notwithftanding  that,  the  refervation  ought^ 
in  conftrufition  of  law,  to  be  of  the  true  and 
ancient  rent  during  the  whole  time. 
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But,  then  it  is  faid^  that,  ^'  if  the  con- 
*'  ftru£tion  contended  for  be  rights  it  would 
'^  hold  good,  fuppofing  the  leflee  had  laid 
*/  out  ever  fo  much  money  upon  the  eftate. 
".  and  all  would  be  alike  defeated  by  a  mere 
**.  blunder  of  the  attorney,  or  his  clerk."  In 
anfwer  to  this  part  of  the  argument,  I  fhall 

Via.  infra,      ftate  Lord  Cowper's  reafoning  in   opening 

his  judgment  in  the  cafe  of  Orhy  v.  Mcbu»^ 

l>on%\.  544.    ^^^  Lo^j  Mansfield' z  obfervations  as  to  the 

fecond  point  in  the  cafe  of  Goodtitle  v.  Funi* 

can.     The  queftion  in  Orhy  t.  Mobun  was^ 

Glib.  Rep.       as  to  a  refervation  of  rent  in  Icafes  under  a 

^4-  46'  power  like  the  prcfent,  excrcifed  in  favor  of 

the  family  of  the  donee  thereof,  at  a  time 
whep  he  was  in  ficknefs,  and  when  he  could 
not  get  at  the  rent  rolls,  or  old  leafes  to 
guide  himfelf  as  to  the  refervation  of  icax.^ 
they  being  withheld  by  a  party  interejied.  His 
lordlhip's  language  was  this :  *^  It  is  agreed, 
by  my  Lord  Chief  Juftices,"  (who  affifted  in 
that  cafe),  *'  to  be  a  queftion  merely  at  com- 
mon law,  and  not  to  have  a  different  deter- 
mination in  this  court,"  (the  court  of  Chan- 
cery), *'  from  what  it  would  receive  in  the 
courts  bclgw ;  and  it  is  here,  now  in  the 
fame  manner  as  if  there  had  been  a  fpecial 
vcrdift  here  before  me,  where  equity  cannot 
aid,  nor  will  it  help  this  leafe,  it  not  being 
completely  executed  in  all  refpefts  y  I  (peak 

this 
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chis^  becaufe  the  counfcl  for  the  plaintiff 
feemed  to  dired);  fomething  this  way :  as  if, 
in  cafe  any  thing  were  wanting,  it  might  be 
relieved :  and  I  am  clearly  of  opinion,  that  it 
being  a  voluntary  execution  of  a  power,  not 
done  upon  a  valuable  confideration,  it  is 
not  a  matter,  by  any  means  proper,  to  go 
before  a  Mafterupon>  but  mutt^and  or  fall 
as  it  can ;  for,  if  it  be  good,  it  mult  be 
decreed  good  i  if  iaJ,  it  muft  be  decreed 
l^aJ,  though  never  Jo  inconvenient^  to  the  re- 
mainder-man or  the  lejfee.**     And,  upon 
the  fame  principle.  Lord  Mansfield  faid,  in 
GoodtitU  V.  Funican.  ^^  Powers  are  now  a  com- 
mon modification  of  property  in  land,  and, 
as  fuch,  are  to  be  carried  into  effeft  accord^ 
ing  to  the  intention  of  thofe  who  create  them. 
There  is  no  ground  or  reafon  of  equity  or 
policy^  between  the  tenant  for  life^  and  the 
rcmaindcr-man,/<?r  leaning  on  either  fide/* 

If  then  it  be  true,  that  neither  party,  in 
the  principal  cafe,  have  any  other  claim  than 
that  which  is  founded  on  being  in  poflef- 
fion  of  the  beft  title  in  law,  to  the  premifes 
fubjefted  to  the  power,  we  muft,  more  fully 
to  afcertain  that  faft,  advert  to  the  authorities 
to  be  found  in  our  books  upon  this  queftion* 
I  (hall  therefore  firft  take  a  concife  view  of  the 
cafes,  that  are  precifely  in  pointy  to  (hew  what 

ought 


«?.' 
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ought  to  have  been  the  conftruftion^  of  the 
}cafc  now  under  coftfideraoion>  and  then  en* 
deavour  to  (hew  the^  dilbin^tion  becwcea 
thefe  cftfesj  and  t^iofe  which  are  cited  by  the 
court  of  King's  Benoh>  as  fornifliing  a 
ground  for  the  allegation,  that  "  the  authori- 
*  tics  themfclvcs  were  fo  nnany  contradiSions 
backwards,  and  forwards/'  And  while  I 
am  endeavouring  to  eftablifli  my  own  pro- 
pofition,  as  to  the  true  grounds  of  thofe  cafes^ 
attempt  to  anfwer  fuch  arguments,  on-  the 
other  fide,  as  fall  in  my  way. 

Berwick's  The  firft  cafc  I  fhall  cite  to  fliew  the  legal 

cafe.  2  Rcfol.   conftruftion  of  the  words  "  from  the  diy  of 

c  Rep,  93.,  b.  ,  ^ 

Mcore  393.     the  date'*   is   Berwick's    cafe.     There  the 
Ha.  37  Elii-  queen  granted  a  manor  to  B.  **  a  dib  f#/f- 

feitionis'*  earundem  literarum  fafeniium^  for 
the  lives  of  three  others  and  the  furvivor. 
And  one  queftion  was,  whether  the  patent 
for  life  "  h  die  cmfeHioni^^  was  not  void; 
bccaufe  a  freehold  was  thereby  to  pals  from 
a  time  to  come.  And  it  was  refolved  that  by 
the  ^x^xsthahenium  "  a  die  cmfe^iQnis^lSc^^ 
the  day  of  the  d^te  itfelf  was  wthout  quefAon 
excluded f  and  that  the  demife  could  not  be« 
gin,  nor  the  leflce  enter,  before  the  next 
day  ;  for  that  (a)  or  (ah)  eft  diSiio  Jignificativa 
frimi  termini  a  qfiQ^  ftcut  a  diSltQ  (ufque) 

termini 
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f4rmm  a4  quern  i  ef  (a)  vel  (ab)  acdptH^ 

The  next  cafe  I  f}uiU  cite  is  thft  of  Doug"  Dooglafi  v. 
la/s  V.  Shanks  the  qucftion  on  which  arofc  in   p*^^"!g,. 
a  poi^t  of  pleading.    Thcr?,  in  an  eje3ione  765!  Mkhv 
firm^,  the  plaintiff  declared  of  a  leafefy  ^^^^^^^ 
y^ai;s.  babendum  ^'  a  die  datus^*  viftufe  ciytif 
demjffianis  he  en£ere4  and  was  ppfleiSbd^  uii:^ 
til  ejefted  by  the  defendant.     The  defen- 
dant pleaded  not  guilty.     And,  after  ver- 
difk  for  the  plaintiff^  it  was  alledged,  in  ar- 
reft  of  judgment,  that  the  declaration  was  not 
good,  becaufe  the  time  of  the  entering  was 
not  alledged  1   for,  if  he  entered  op  the  day 
of  the  demife  hp  was  adifleifor^  a^fitlfp  ac- 
tion not  maintainable  \  for  the^  leafe  did  nof 
commence  until  the  day  after ^  it  being  h^ben^ 
dnjn  a.  die  datusm    Anc}  it  was  refolved,  that 
the  declaration  was  iiiyir  this  eaufe^  and  ad- 
judged for  the  defendant. 

Again,  where  iS.  and  his  wife  were  tenants  Mellows  v. 
for  life.     Afterwards  the  leffor,  by  indea-  ^^^'vy 
ture,   betwixt  him  and  the  lefTees  and  their  g^jl    s.C. 
fon,  dated  ^oxhjuly,  21  Eliz,  let  it  to  the  ^J^^^^  ^i^ 
faid  baron  and  feme  and  their  fon,  habendum 
a  die  datus  indenture  for  their  lives.   And  this 
being  a  freehold  leafe,  one   queftion  was, 
whether  this  fecond  leafe  were  good,  bein^ 

to 
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to  commence  a  die  datus^  *which  was  a  dUpf 
io  come :  and  it  was  refolved  by  all  the  courts 
that  the  fecond  leafe  was  voidi  for  as  much 
as  it  was  habendum  a  die  datus. 

Hemings  ▼•-        Sg>  ..  where  the  qucftion  was,  whether  a 

I  "RouTAbr.  ^^*^*^  ^^  \2inAy  at  the  time  of  making9  was 
tzS,  B.  made  to  hold  for  life  "  from  the  day  of  the 
5  Jac.  B,  R.    jj^^g  >.  ^  cc  at  the  day  of  the  date ;"  or  whe- 

153.  ct infra,  ther  "  from*'  was  altered  to  "**  at"  afterwards; 

and  It  was  found  that  the  deed  at  the  mak- 
ing was  *'  from  the  day  of  the  date,"  and 
the  leafe  was  therefore  held  void. 

B«ll  r.  And  in  a  cafe  where  a  man  made  a  leafe 

I  RolV.  Abr.  of  land  to  hold  for  life  "  from  the^-ay  of  the 

S28,  'date,"  it  was  agreed   by  the  court  without 

Mich.ioCar.  ^^j^^j,^  ^nd  admitted  that  it  was  a  void  leafe; 

for  that  a  freehold  could  not  be  granted  in 
fuiuro,  and  the  day  of  the  date  was  in  this 
cafe  excluded. 

Butler  V.  '  The  next  cafe  I  (hallmention  is  that  of 
Hil.  li  Jac.  iBufler  v.  Firtcber,  which  arofe  on  an  efeSione 
?*P^:?®**  frm^.  There  the  dean  and  chapter  of 
I  Roy.  Rep.  ff^orcejter  made  a  leafe  for  life,  habendum 
229.  ^^  from  the  day  of  the  date^*  and  made  a  let- 

ter of  attorney  to  make  livery  Jecundum 
formam  charts.  The  attorney  made  livery 
the    day    after.       The    jury    found     the 

leafe 
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leafe  for  life  made  the  25tk  day^of^  .&r^  land 
that  the  livery  by  attorney  was  made^  fafi; 
Vfceftmum  quintum  diem  fr&diSum.  \The  quef- 
tion  was,  whether  the  leafe,  thus  made  an4 
executed,  was  good  ?•  At  this  time  the  guclf- 
tion,  as  to  the  time  at  which*  fuqh  a  leafe 

commenced,  was  fo  well  tinderflood,  that 

•  •  •        . 

the  counfel,  in  that  cafe,  did  not  even  at- 
tempt to  fupport  the  leafe  upon  the  ground, 
of  its  not  being  a  leafe  to  cornmcnce  in 
futuro  but .  refortcd  to  another  ground ; 
namely,  the  cfieft  of  the  livery,  which 
we  (hall  obferve  upon  hereafter:  but  the 
whole  fcope  of  the  argument  of  both  the  bar 
and  the  bench  admits,  that  if  the. leafe  in 
this  cafe  could  not  be  affifted  by  the  livery, 
it  was  indifputably  void.  But  what  Dodridge 
laid,  was  material  j  for  he  obfervcd  that;  if  a 
leaife  be  made^nd  fealed  in  the.  forenoon 
to  take  eflTeft  **  a  die  datus/'*  the  fame  dav 
is  exclufive ;  and  if  a  Xtzk  for  years  be  made 
"  a  die  dalusy*^  thie'ltffct  ought  to  prove  his 
entry  ibe  day  after  the  leafe  made ;  if  a  Icafc 
be  made  id  Maii  ^*  a  die  datusy^  this  is  to 
begin  ad  Maii  \  if  this  be  delivered  i  ft  Maii 
in  the  forenoon^  or  in  the  afternoon^  it  is 
not  good,  for  quod  ,ab  initio  non  valet ^  traSiu 
temporis  non  eonvalefiif. 


So, 


*         m     ^m     ^  t 
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Sctvtgc  V.  So,  on  an  tjiZtione  firm£  of  a  Icaft  bf  tMCf 

C^0l;.647.   Lady  Gr#f,  7th  Jamary,    x^Jac.  by  in- 
Mich.zojac. .  d^riturc,  dated  6th  Difcember^  19  Jnci  ^  ib- 

hendum  a  die  datus  indenture  ptJrdiS^sty  upon 
not  guilty  pleaded,  and  evidence  to  the  j^rjr, 
a  leafe  #is  fheWn,  btaring  date  6th  Drcem- 
her 9  19  7^r.  and  th6  bahndufk  was  ^^  d  tem- 
pore eon/iHionis  indehtkrJe.^  And,  becaufe 
4  *«  ^  ^/>  datus^*  excludes  the  day>  fo  that  this 

was  not  the  fame  leafe  thereof  the  plaintiff 
declared,  it  was  h^ld  thslt  the  plaintiff*  had 
miftaicen  his  aftion.  Whereforfe  he  wa4 
nonfuitcd. 

Hallv.Dewe,       Again,  where  a  man  brought  ah  aaioh  of 
2  Roll.  Abr.   j^Ij     f^j.  ^^j^-j  ^^^  -^  jjj^  j^jjIj.  Qf  ^^^  Michael 

521.  lO*  '  ^      ^  .       . 

Mich»  2  Car.  and   the  Ahhunciatibh,  and  declared    that 

2Cth  March  J  ic  Jac.  he  leafed  certain  lands 
to  the  defendant  bahendum  *'  ^i  ir»i&"  for  a 
year,  rendering  fo  iriucn  rent  half  yearly 
at  the  feaft  of  5/.  Michael  and  the  Annuncia- 
tion,  by  equal  portions  during  the  terhi.  It 
was  moved  in  arreft  of  judgment,  that  the 
Icale  comnicnced  thfe  a5th  day  ot  March, 
and  then  the  rent  was  rcferved  after  thd  term 
was  determined,  in  which  c^JTe  no  aftion 
lay  for  it :  but  it  was  refolvfed  that  by  the 
word  "  ai  hide,''  the  25th  day  of  March  hav- 
ing been  before  mentioned,  the  faid  a5th 
day  fliould  be  taken  exclujive,  and  there- 

fore 
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fort  that  tlhc  rcrrtti^ais  rcfferted  *^thtn  Afe 
term. 

>    V 

And^  in  the  fpilj^k^g-frafe^  [n  mhic\k  xht  Harcourt  t, 
leafc  was  ifo  peimed  as  to  maloe  ^n  (^xc^-   Poole, 

/.   1  1       1       r  1     '     '  I        '  Andrews 

tion  out  of  thf  general  rule  of  law,  as  to.  the  273. 
conftruftion  ^f  thefc /w^rdsv  the  fUle  rtjlctf  Mic^^-  33 
-was  admitted^  and  €oiifirn)e4  i^  expnefs  tefms. 
Thusi,  JL,  fcifed  infec.of  the  tiiicmbnts  ill 
queftionj  levied  a  fine  thereof  to  tht  \i(eft 
contained  in  an  iDdenftire^  f^c.  made  be- 
fore the  fine;  nramely>  to  (he  ufeofXw 
during  bis  life)  and  afc^r  Ms  dcc^ale,  tt>  him 
for  twelve  year's,  remainder  to  his  eWeft 
iflfue-mak,  ^c.  And,  in  the  indenture  there 
was  a  provifo/  and  it  was  tovtenaAtfed  be- 
tween the  parties  to  tht  indentures  that»  if 
the  faid  L,  &ould  afterwards  make  ziiy  db- 
mife  of  the  faidprenrtifes,  or  any  part  there- 
ofr  by  iiulenturc  to  any  perfon  for  auy  num- 
ber of  years,  n(^  SXCEEDIMG   THE  NUMBER^ 

ninety-nine  years^  from  the  time  xyf  thei^snakinj^  . 
of  fuch  demifc^  rcferving  thereupon  the  an- 
cient rent  during  the  faid  term,  that  then 
the  conufee  ihould  be  feifed  to  the  ufe  of 
fuch  perfon,  and  his  executors  for  fo  many 
years,  as  ihould  be  comprized  in  the  faid 
demife,  and,  according  to  fuch  conditions 
and  covenants,  as  fhould  be  contained  in  the 
faid  indentures.  /*,,  afterwards,  by  inden- 
ture dated  i'6th  March,  26  Eliz^,  but  de» 

livcrcd 
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livened  the  17  th  March  the  fame  year,  de- 
mifed  the  premifes  to  fF.  to  hold  the.  fame 
**  a  die  confeSlionis  indenture  fraii3a^  for 
iixty  years  then  next  following,  rendering 
annusdly,  &fr.  It  was  objeded^  that  this  leafe 
was  votdj  and  not  warranted  by  the  limi- 
tation of  the  ufesy  inafmuch  as  that  it  ought 
to  have  been  limited  «  from  the  making**  rf 
fuch  demife  j  and  not  *^  from  the  Jay  of  the 
making  of  the  indenture;"  for  that  com- 
mencement Was  after  the  time  that  the  li- 
mitation of  ufes  appointed,  and  for  that  rca- 
fon  the  leafe  was  void.  But  the  court  agreed 
that  the  leafe  was  good  3  for  they  faid  that 
it  was  plain  that  the  leafe  was  well  war* 
ranted  by  the  limitation  of  the  ufes,  becaufe 
that  the  words  of  the  provifo,  Jcil.  *'  from 
the  time  of  the  making  of  fuch  demife,** 
were  not  for  the  purpofe,  nor  bore  the  fcnfc 
to  appoint^  or  limit y  when  the  leafe,  was  to  he- 
gin  J  but  for  another  purpofe;  namely,  to 
reftrain  L.  from  making  any  leafe  for  more 
years  than  ninety-nine  from  the  making 
thereof;  which  words  did  not  reflrain  him 
from  making  a  leafe  for  fixty  years,  to  com- 
mence twenty  years  afterwards,  and  had  he 
made  fuch  a  leafe  it  would  have  been  good; 
becaufe  he  did  not  exceed  ninety-nine  years 
from  the  time  of  making  the  leafe ;  and  the 
provifo  was  as  much  in  fenfe,  as  if  he  had 

faid. 
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faid,  that  he  might  make  Icafes  for  ninety- 
nine  years,  or  for  any  other  time  that  did 
not  exceed  that  number  of  years.  But  the 
argument  of  the  court  in  this  cafe  admits, 
that  had  the  claufe  not  been  fo  particularly 
penned,  as  to  diftinguilh  this  Jimitatioo  from 
a  limitation  "  habendum  a  die  datus^^  or 
*^  confeSlionis  indentunej^  the  rule  of  law  muft  For  other 
have  prevailed;  but  that  this  cafe, yr(?w  f/j  ^*^^j^"-'^" 
particular  penning,  did  not  faU  within  the  infra^Bankt 
rule. 

But  in  cafes  of  leafes  for  lives,  which,  un- 
lefs  made  by  virtue  of  powiers,  require  an 
aftual  livery,  this  flaw  in  the  title  of  the 
Icflee,  in  refpeft  of  the  commencement  of  his 
leafe^  has  now  and  then  been  cured  by  the 
timely  interpolition  of  that  ceremony. 


V.  Brown, 
Scybroke  ¥• 


The  firft  infl:ance  in  which  I  find  an  at- 
tempt made  to  fupport  a  leafe  for  life,  li- 
mited to  commence  after  the  day  of  the  date, 
by  fuggefting  that  its  commencement  be- 
gan from  the  time  of  the  delivery,  is  the 
before- mentioned  cafe  of  Mellows  and  Af^jr, 
there,  as  has  been  ftated,  the  leafe  bore 
date  30th  of  July,  2 1  Elizabethy  and  the  ha* 
hendum  was  *'  a  die  datus  indentura*^  for  three 
lives  ;  and  livery  was  made,  23  Eliz.  Jecun* 
dim  formam  cbarta :  and  the  court,  as  the 

I  i  cafe 


Mellows  V. 
May,  fupra, 
Cro.  Eliz. 
873. 
Moore  6^60 
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cafe  is  (lated^  Cra.  Eliz.  873.  hdd,  that  the 
livery  being  made  fo  long  time  after^  could  not 
help  ic  But  in  MccreS^y^  it  is  faid,  that 
the  leafe  wa$  with  power  of  attorney  to  make 
livery^  and  the  indenture  was  ^alcd  and  de- 
livered the  d$y  of  the  date^  and  the  liveiy 
made  a  monUi  afterwards :  and  that  it  wais 
rcfelved  that  it  was  good>  becaufe  the  li- 
very was  executed  after  the  dav  of  the  dmc, 
bm  ifU  bad  hoM  madeprevioMs  to  tb^t  dttf  it 
would  not  have  Urn  Jo. 

It  is  rtcK  poffible,  at  this  diftancc  of  dme, 

to  fiiiid  out  which  of  the  reporters  ftatc  the 

Infra  489,      judgment,  as  to  tbisi  fij^ft,  right  5  but  I  rather 

49^*  apprehend,  for  realba^  \  fliall  by  aod  by 

mention,  that  M^orii  repoct  of  this  cafe  is 
the  mctft  corre6t. 

Bank?  v,  Thc  tiext  cftfe  in  Which  this  queilk>a  was 

Moore^g.     agitated,  was  that  of  B^nks  v.  Broume,  which 
Pafch.  3  jac,  was  the  cafe  of  a  Icafe  maxle  of  tenements  in 

BtrkJhire.Tht  land  was  copy hokl  for  life,  and 
one,  fcifed  of  it  for  his  li^,  furrendered  to  K.^ 
lord  of  the  manor  in  taiJ,  with  reverfion  id 
the  crown.  K.  mad«  a  leafe  for  three  Hvcs 
to  feveral  pcrfons  his  relations,  to  commence 
*'  from  the  day  of  the  datt^'  and  thc  aocieat 
copyhold  rent  was  refervcd,  and  oiore^  And 
onequeftion  thereupon  was,  if  this  kafeto 
commence  "  from  the  day  of  the  date,*  was 
2  good 
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good  widiih  the  ftattite  ji  Al  9.  cap,  i8.  And 
it  was  agreed  that  it  was>  there  being  proof 
that  the  //w^  Was  made  ifSir  the  dau. 

s 

But  a  diflriiirflion  is  t^en  where  the  deii- 
Tct^  is  ipade  by  ibt  liffor  hi^fflf^  and  when 
by  attorn^  I  far>  in  the  latter  cafe^  onlefs 
the  pow^r  be  enptejsly  worded,  fo  as  to  leave 
the  tifne^  of  the  making  livery  to  the  dif^ 
crition  of  the  attorneyi  the  leafe  will  not  be 
ifdlpid  thereby  %  for^  if  a  leaie  be  bad  in  it^ 
ielf>  it  is  not  tbtn  in  the  power  of  the  attor-^ 
ney,  by  hid  livery,  to  make  it  good  \  beciaufe 
the  \ioSt  and  the  livery,  are  ^w  aft  €ff  the 
k0bt  hi  <toJ)£kleration  of  laW« 

ThttSi  where  a  mtflbage  was  demifed  by  Hennlngs  v. 
indenture,  i<!)th  of  >w,  ^^  Eliz.  hMbendmn  Paucharden. 
"  a  die  dafas''  indenture  pnodW^  for  life  of  eIS,  5  ^c^ 
iht  kffee,  with  letter  of  attorney  to  madcb  vid.  fupra. 
irvery,  and  the  attorney  made  livery  the  23d 
of  July^  6?r.   The  queftion  was^  whcthc/  this 
livery,  made  after  the  day  of  the  date,  wai 
good,  or  not  ?   and  Popbam^  Fennet^  and 
IVyncb  held   it  to  be  void }  becaiife  it  was 
made  by  attorney,  who  had  not  any  fuch 
warrant ;  and  Papham  faid  lirat,  if  the  deed 
had  been  delivered  after  the  day  of  the  dsrte^ 
and  then  livery  had  been  made  by  attorney, 
it  wo^ld  have  been  well  enough. 

I  J  2  So, 
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Butler  V.  So,  in  thc  before-mentioned  cafe  of  Builcr 

2  Balft/302,  ^*  Fincber^  which  arofc  upon  aa  a&ion  of 

1  Roll. Rep.  trefpafs.and  cjcdlment,  thc  lealc,    as  hath 

329,  upra.  }j^^^  fajd^  ^jjg  habendum  "  from  thc  day  of 

the  date,*'  and  there  was  a  letter  of  attorney 
to  make  Xiwctyjecundum  formam  charts.  The 
attorney  made  livery  the  day  after. 
The  jury  found  the  Jeafe  for  life  made  the 
■'  a  5  th  day  of,  C^r.,  and  thrat  the  livery 
by  attorney  was  made,  "  poft  vicejimum  quin^ 
turn  diem  pr^diSum.*'  And  upon  thc  ques- 
tion, whether  this  was  good,  in  regard  chat 
the  livery  was  made  by  attorney  the  day  af* 
ter  ?  it  was  argued  that,  if  the  fame  had  been 
made  the  firft  day,  then  the  leafe  had  been 
void,  clearly.  Fiffl:,  Becaufe  an  eftatc  of  free- 
hold cannot  begin  infuturo.  Secondly,  Be- 
caufe, if  this  Ihould  be  good,  then  the  lefibr 
Ihould  have  a  particular  and  a  lefTcr  eftatc 
than  he  had  before  in  the  land,  and  that  by 
his  own  a6b,  and  without  any  donor,  which 
ihould  not  be  for  the  great  inconvenience  of 
it ;  bur,  by  making  this  livery  the  day  after, 
all  this  inconvenience  would  be  avoided. 
And  they  contended  that  the  livery  made 
the  eftatc  and  not  the  deed ;  that,  in  this 
cafe,  by  the  delivery  the  day  after,  the  eftate 
did  then  begin  prefcntly;  othcrwife  it  would 
have  Been,  if  he  had  made  livery  the  firft 
day,  the  livery  being  made,  operated  only 
2  ac 


(    48s     ) 

at  the  fame  time  that  the  cftatc,  in  judgment 
of  law,  had  its  commencement,  a^id  fo  by 
this  no  freehold  was  to  pafs  in  future ;  for, 
here  the  deed  pafTcd  nothing,  but  all  paflcd 
by  the  livery  ;  for,  in  a  leafe  for  life/  Or  a 
feoffment,  the  livery  carried  the  cftare,  and 
that  was  principally  of  force,  and  all  which 
did  pafs,  paflcd  by  that.  As  to  the  objicftion, 
that  the  attorney  had  authority  to  make 
livery  onlyyfecundum  formam  chart  a ^  and  that 
if  he  made  this  livery  the  firft  day,  it  would 
not  be  good,  and  that  it  would  be  a  great 
inconvenience,  that  the  attorney  fhould  have 
fuch  a  liberty,  and  ele^ion  to  make  this  leafc 
good  or  void  merely  by  his  aft :  las  to  this, 
it  was  no  inconvenience,  becaufe  this  was  then 
all  one  as  if  it  had  been  done  by  the  le/Tor  him-» 
felf,  he  having  a  general  warrant  to  do  it. 
lie  was  to  make  itfecundum  fCrmam  et  effeSlum 
charta^  this  related  to  eftates,  and  to  other 
things  requifite,  and  to  be  direfted  by  the 
deed ;  zndyjecundum  effeilum  chart/t,  this  wa$ 
the  eflencc  of  the  deed,  to  have  the  deed  to 
be  good  and  cfFeftual,  and  if  the  Xtfforbim^ 
Jelf  had  not  made  livery  of  the  fame  until 
the  next  day,  this  had  been  good,  fo 
it  (hould  be  alfo,  being  then  made  by  his 
attorney  :  for  qui  per  alium  facit^  per/eipfum 
facere  videtur^  and  fo  this  leafe  being  good, 
judgment  was  prayed  for  the  plaintiff, 

113  This 
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This  cafe  was  then  adjourned  for  further 
argument.  And^  after  it  had  been  moved 
againj  and  long  argued^  Lord  Ceke  faid, 
that,  as  to  the  livery  made  by  the  attorney, 
he  would  be  better  advifed  ;  for,  it  was  not 
in  the  power  of  the  attorney  to  make  this 
leafe  good  by  his  livery  of  feifin  made  after 
the  day,  which,  in  itfelfj  was  void.  So,  that 
thereby  this  leafe  was  not  made  good,  the  * 
time  of  the  making  the  livery  of  feifin  was  not 
material;  the  letter  of  attorney  was  for  him  to 
make  Xxs^vjjjecundumformam  charta^  the  leafe 
being  habendum  "  a  die  datus.**  If  he  made 
livery  two  or  three  days  after,  all  was  one; 
but  the  very  pinch  of  the  cafe  flood  upoh 
the  very  fabrick  of  this  deed  :  and  this  was 
void  clearly,  for  a  freehold  granted,  ought 
to  begin  prefently,  and  not  in  futurOy  and 
30  E.-^  ^.  fol.  31,  the  laft  plea,  it  was  put 
for  a  rule  by  Momhraie^  "  that  where  a  war- 
rant was  made  to  make  livery  of  feiHn,  ac* 
cording  to  the  force  and  effeSl  of  a  deed^  the 
which  deed,  in  law,  was  of  no  force  or 
efFeft,  fequitur^  that  the  livery  made  upon 
fuch  deed  was  altogether  void^'  as  where  a  rc- 
verfion  was  granted  for  life  from  Michaelmas 
•next,  and  the  tenant  attorned  after  Michael- 
mai^  this  was  not  good.  And  Coke^  Dod- 
ridge^  and  Haugbton  agreed,  that  "  where  the 
fabrick  of  a  deed  was  void  in  itfelf^  the  let- 
ter 
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tir  of  attorney  to  make  Uvery  thereon^  was 
alfo  void ;  and  that  it  was  not  in  the  pow^ 
of  the  attorney^  by  any  aS  of  bis,  to  make 
Shis  lea/e  good/* 

And,  in  the  cafe  of  Bull  v.  PTyot,  it  was  g^  ^  ^ 
agreed  by  the  court  without  queftion,  and  lo  Cv. 
admitted,  that,  if  a  man  made  a  leafe  of 
land  to  hold  for  life^  '^  from  the  day  of  the 
dat0^  and  made  livery  by  attorney  the  fame 
day,  fecundum  for  mam  chart  ^ey  that  was  n 
void  leafe ;  becaufe  a  freehold  could  not  be 
granted  infuturo,  and  the  aA  of  the  attorney 
could  not  affed  the  a£b  of  the  principal. 

So,  where  A^  and  B^  h}3wife,  feifed,  in  Greenwood 
right  of  B.  of  lands  in  fee,  by  indenture  Y:  ^Y^^^* 
dated  the  20th  of  Augufij  2  Ed.  6.  between 
them  and  /^.,  let  the  land  to  F.  ahd  his  wife 
and  their  daucrhter,  habendum  to  them  and 
the  longer  liver  oftbemfronir  Mlchaclrrias/f/- 
lowingyfot  the  term  of  ihdir  lives, Csfr.and  after 
Michaelmas  A.  and  B.  made  livery  to  F.  and 
bis  wife,  and  their  daughter  according  to 
the  indenture.  One  queftion  was,  whether 
this  leafe  habemltim  from  Michaelmas  for 
three  lives,  and  livery  made  after  Michaelmas 
fecundum  formam  charts  ^trt  good  or  not,  in 
rclpeft  the  limitation  was  of  a  freehold  to 
btgin  ae  a  future  time,  and  no  livery  made 

I  i  4  until 
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until  after  Michaelmas.  And  as  to  that  point 
it  was  refolved  that  it  was  good  enough^  for 
the  difference  was  where  the  livcrv  was  made 
by  the  leflbr  in  perfon,  and  where  by  letter 
of  attorney ;  being  in  the  fame  charter  ^^- 
nerally  made  j  for  livery  in  the  latter  cafe 
would  not  help>  becaufe  there  was  not  any 
intention  that  the  livery  ihould  operate  fk* 
turely,  but  that  livery  fhould  be  made  when 
the  deed  Ihould  operate,  and  that  the  eftate 
ihould  be  %ooAprefently. 

Hob,  314.  But  there  being  another  point  in  the  pre- 

ceding cafe,  a  writ  of  error  was  brought 
thereon  in  the  Exchequer-chamber,  and  fomc 
doubts  being  entertained,  the  parties  after* 
wards  finifhed  the  matter  by  compoGtion. 

Wheeler  V.  So,  it  was  adjudged  in  the  Common  Pleas, 

Cro  ^'ca^"^^'^'   P^ri&,  5  Jac.  where  the  jury,  in  an  ejeaione 

firma^  found  that  Richard  Biihop  of  G/^«- 
ceftevy  fcifed  in  fee  of  th«  tenements  in  qucf- 
tion,  by  indenture,  bearing  date  the  8th  of 
Queen  Elizabeih^  demifcd  the  fame  toD. 
and  /F.,  habendum  to  the  faid  Z>.  for  his  life, 
rendering  three  ftiillings  and  two-pence, 
by  the  year,  £5?^.,  that  although  the  leafc 
were  for  life,  habendum  "  a  die  datus^*  yet, 
it  being  found  "  quod  epijcopus  demifit^^  it 
fhould  be   intended  that  livery  was  made 

after 
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» 

after  the  day  ly  hitn,  and  then  it  was  a^ood 
leafe.  The  principle  of  which  decifion  fcems 
to  be,  that  the  jury  having  found  generally, 
*^  quod  efi/copus  demijity**  every  thing  neccf- 
fary  to  fupport  that  verdift  wa$  to  be  in- 
tended as  foundj  and  then  upon  the  ground 
of  the  foregoing  cafes^  it  muft  be  prefumed 
that  the  bi(hop  himfclf  (the  lefTor)  in  ferfon 
'  made  livery  after  the  day. 

But  it  was  faid  by  the  court  in  the  cafe  of  Supra,  487, 
Greenwood  v.  ^yler^  that  if  the  letter  of  at- 
torney  had  been  expre/sly  to  make  livery 
after  Michaelmas,  then  the  leafe  would  hava 
been  good  enough. 

This  is  the  true  ground  upon  which  the 
court  of  Comttion  Pleas  went  in  the  cafe  of 
Freeman  v.  Weft  j  for,  by  a  note  added  to.  Supra,  436. 
that  cafe  by  the  reporter,  it  appears,  that, 
the  court  there  faid,  "  that  they  would  prc- 
fumc  that  the  power  given  to  the  attorney. 
was  to  make  livery  at  any  day  Juhjequent  to 
the  leaje,  which  they  faid  was  the  true  mean* 
ing  of  the  deed:"  for  neither  the  cafe  of' 

hanks  and  Brown,  Moore  759,  nor  the  cafe 
of  Mellows  V.  May,  which  are  there  relied 
on,  would,  in  any  other  view,  have  war- 
ranted that  judgment.  And  the  cafe  of  Sey^ 
broke  y.  Ball,  is  on  the  other  fide  the  quef- 

tions 
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Infra,  tion;  for,  in  Banks  ^tnd  Brovotiy  no  power  of 

attorney  i^  mentioned  \  therefore,  in  order 
to  fupport  that  cafe,  as  law^  we  muft  con« 
dude  that  the  livery  there  was  made  bf  the 
leflbr  bimJAf^  which  brings  that  cafe  within 
the  diftin6kion  taken  in  Greenwood  v.  Tyler  i 

Supra.  gnd  in  Mellows  v.  May^  tl^c  nature  of  the 

power  ofattorney  is  not  (lated^  therefbrej  in 
fupport  of  that  cafe,  we  muft  conclude,  that 

Supra,  ^^^  power  was  fuch,  as  exprefsly  authorized 

the  delivery  when  it  was  made  j  for  ocher- 

wrfe  that  decifion  would  contravene  thofe  of 

Heunivg  v.  Paucbarden,  Bull  v.  Wyott,  Sey^ 

"^"'  broke  V.  Ball^  and  Greenwood  v.  Tyler.  Thcre- 

Supra,  fore  the  court  in  Freeman  v.  fVefiy  diftinguifh-- 

ed  an  authority  to  deliver  ^^ Jecundum  for* 
fnam  chart ce^**  from  an  authority  to  deliver 
according  to  the  ejffeSt^  tenor ^  and  true  meau^ 
ing  of  the  leafe ;  conHdering  the  latter  words 
as  giving  z  difcretionary  power  to  the  attorney, 
which  the  former  words  had  been  deternnncd 
not  ta  give  him. 

The  reafon  why  livery  by  the  lejor  in  fbme 
cafcft  helps  the  deed,  leems  to  be  that,  m 
the  caje  of  afreehold^XiycTy  is,  atlaw,  of  the 
efence  of  the  conveyance,  and  no  fuch  intereft 
can  pafs  from  the  lelTor  to  the  leffee,  b^t  by 
that  fymbolical  a^  alane^  thtat,  therefore, 
gives  life  asnl  oferaticn  to  the  deed  as  to  its 

conveying 
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conveying  an  Jntercft  j  but  a  Ic^fc  for  lifif 
might  Ihen  have  been  made  by  livery  in  pais 
only^  and  an  intereft  v^Quld  have  pafTedy 
thereby,  froni  the  leffor  iy parol,  without  any 
deed.  The  law,  therefore,  to  fupport,  the 
rranfa6tion,^r^f»^j,  that  the  leffor  meant  to 
pafs  no  intereft  until  livery  made,  becaufe 
no  intereft  could  pafs  until  then  \  and  con- 
Cders  the  deed,  in  fuch  cafe,  as  only  pointing 
out  the  particular  circumftances  of  the  con- 
traft.  And  the  conclufion  fcems  pcrfeftly 
rc^fonabje;  namely,  that  when  the  Icflbr 
makes  fuch  a  deed,  and  leaves  to  a  future 
day  the  doing  that  aft,  without  which  the 
deed  is  but  a  dead  letter^  his  intention  is  to 
abandon  that  deed,  fo  far  as  the  fame 
operates  to  convey  an  intereft  which  cannot 
take  efFedt  bat  by  livery,  and  to  make  a  Icafc 
by  livery  without  deed.  But,  if  the  leflor 
expreftly  refer  to  the  deed,  he  thereby  rcbucta 

tbisprefumption,  fyrniibing  himfclf  apofitivc 
evidence,  that  be  did  intend  the  deed,  a^d 
the  livery  to  enure  as  one  aflurance.  And 
then  the  livery  takes  effirft  as  part  of  the 
deed,  and,  confejuently^  if  the  leafe  be  to  be- 
gin from  the  day  of  the  date,  it  will  be  the 
leafe  of  a  freehold  to  commence  infiauro, 
and  fo  VQid. 

Thus, 
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bS^'^RoIi.       *^''"'  '*''*'  ^Srced  by  the  judges  in  Camera 
Ahr!  %z%.  z.  Stellata,  Pajcb.    1 5  J^ .  and  by  the   court  of 

King's  Bench,  Mich.  15  Ja.  in  the  cafe  of 
Seybroke  v.  Ball,  that  if  a  man  maae  a  deed 
of  Icafe  of  land  to  hold  for  life  "/rem  the 
day  of  the  date"  and  made  livery  himfelf  tlic 
fame  dzy  fecundum  formam  cbartce,  it  was  a 
void  grant ;  becaufe,  that  the  day  of  the  date 
was  excluded  <by  the  deed,  and  the  livery 
had  reference  to  the  deed,  and  a  freehold 
could  not  be  granted  in  future. 

But,  whenever  the  precifc  time  of  the  day 
at  which  livery  on  a  Icafe  is  made,  becomes 
cflcntial  to  be  known,  in  order  to  determine 
the  rights  of  third  perfons,  the  infianfm 
which  that  acl  takes  place,  is  a  fad,  to  be 
found  by  a  jur}-,  and  no  prcfumption  can  be 
made  refpefting  it.  if  evidence  can  be  pro- 
cured to  afcertain  it.  In  fuch  cafe,  there- 
fore, the  better  opinion  feems  to  be,  that  no 
court  of  law  can  give  judgment  upon  fuch  a 
leafe,  unlcfs  the  cxprefs  moment  of  delivery 
be  found  by  a  jury.  If,  therefore,  that  faft 
be  not  found,  the  verdift  will  be  defedlivc, 
and  z^enire facias  de  novQ^  muft  iffue. 

S«pra  484.        ,  Thus  it  was  held,  in  the  cafe  of  Butler  v. 

Finchery  by  Lord  Coke,  who  obferved,  that 
finis  unius  diei,  eftprjncipium  alterius,  et  eo  in- 

fianti^ 
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Jianti^  that  the  one  day  ends,  the  other  begins ;  Vide  fupra, 
why  then,  faid  his  lordlhip,  Ihoiild  it  not  be  et^iu^^lj^ 
intended,  in  that  cafe,  to  niake  the  leafe  and  hoc? 
livery  good,  that  the  leflbr  made  the  livery 
in  the  very  fame  inftant  of  time,  at  which' 
the  firft  day  did  end  j  for  the  one  day  ends, 
and  the  other  begins  all  at  one  inftant,  and 
the  leafe  might  be  made  good  by  fuch  a  fa- 
vorable conftruAion,  ut  res  magis  valeat, 
quam  ptrcat;  and  this  efpecially,  when  no 
'  time  of  the  livery  made  was  found  certain, 
and  if  it  had  been  made  in  this  manner,  ic 
would  have  been  good.  Dodderidge  then 
obferved,  that  if  a  leafe  for  life  were  made 
and  dated  ift  Maiiy  with  a  letter  of  attorney 
to  make  livery,  who  made  it  the  fecond  day, 
this  was  good,  for  the  deed  was  one  thing, 
and  the  delivery  another;  and,  '^  a  die 
datus/^  that  which  was  in  the  deed  "  datus,'* 
was  the  time  of  the  delivery,  wherefore 
ihould  not  this  be  fo  intended.  Coke  agreed 
with  him  herein,  if  it  bad  been  Jo ;  but  faid, 
that  it  was  in  this  cafe  found,  that  he  delivered 
ibis  tbe firft  day,  but  if  he  had  delivered  this 
deed  which  purported  the  leafe,  the  fecond 
day,  when  the  livery  was  made,  that  had 
been  good ;  but  why,  faid  he,  Ihould  not 
this  be  fo  intended  by  a  reafonable  intend- 
ment, ut  res  magis  valeat,  &c.  that  the  jivery 
was  made  by  the  attorney,  the  laft  inftant 

of 
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6rthcflrftdiy.     Haugbion,  jvi^itt^  replied^ 
that  thii  (hould  not  be  Co  intended  i  the  jury 
^ere  mt  to  be  charged  mtb  on  mi  certain  iy ;   all 
fliould  be  one  to  them  (the  coart)>  if  the 
livery  wefe  made  in  the  forenoon,  the  after- 
noon, 6r  in  the  hft  inftknt  of  the  firft  day. 
They  did  find  fhi^  dted  the  fame  day.     DoJ- 
deridge  then  faid,  that  this  ^as  merely  a  mas- 
ter of  faa^  andy  tberefirty  Hot  to  h^  ^^  taken 
hyfuch  an  intendment^**  to  be  done  atjuch  ^rjkch 
a  time:    Coke  faid,  if  any  thing  woufd  arail 
to  make  the  leafc  good,  it  muft  be  that  or 
nothing :   it  wa$  well  faid,  that  ad  queJHonem 
faSi  non  re/pondett  juris-prudentesy  ad  quefii^ 
mem  jmriSy  non  refpondtnt  jnratores.      Dod* 
deridge,  then  obfcrved   thaty  here,  the   in- 
certainty  was  merely  in  a  i^iatoef  in  ft6t,  viz. 
whether  the  livery  was  nfiade  itt  the  fOfenoM, 
afternoon,   or  in  the  laft  inftant  of  the  firft 
day  ;  and  therefore,  this  was  Hot  to  ie  taken 
by  them  by  intendment,  one  way  or  other. 

And,  afterwards,  the  caife  being  again 
argued^  which  was  the  third  rime,  the  court 
^ere  clearly  o(  opinion,  that  as  the  Terdid 
fiood,  the  leafe  could  not  be  fctpported,  and 
that  the  verditEl:  V^as  defeftive,  die  jury  sot 
having  found  tile  certain  tiftie  when  the  leafe 
was  delivered,  and  that,  therefore,  a  venin 
facias  de  novo^  muft  be  awarded, 

I  have 
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I  have  ftatcd  the  obfervations  of  the  court 
4]pOQ  this  points  in  the  preceding  cafe  at 
iarge>  to  (hew  that  the  judges*  whd  then  pre^ 
fidedi  thought  themfelves  not  warranted  to 
prefunne  any  faft  refpefting  a  kafe^  hcWevtr 
ftrong  their  iocHnatioa  wa&  fo  to  do. 

Having  fofficiently  noticed,  in  the  preced*- 
ing  part  of  this  eflay>  what  is  the  legal  con*' 
tfaruftion  of  a  limitation  by  leafe*  ha^ndum^ 
^<  a  die  4haus"  and  in  what  cafesj  and  bow 
far,  the  circun^fVance  of  livery  will  uphold 
ireehold  leafes  in  that  predicament*  we  new 
come  10  the  confideration  of  a  limttatioo  by 
a^kafe  b^hendum^  **  fr$m  hemefdrtby\  or 
^^  from  the  date  thereof.'*  .In  which  cafes,  tc 
appear^  that,  ^^  from  bencefortby'  or  ^^  from 
the  date^'*  is  confidered,  in  law,  the  &me  as 
from  the  deti'Oery  $  and  confeqaent^^  as  a  re- 
ference to  that  aff^  as  the  "  terminus  a  f»o%* 
.the  leafe  is  to  begin,  or  ^  f  eckoni  Ag  of  tkne 
to  commence. 

The  firft   iaftance  in  which  I  find  this  Dyer  z86. 

point  agitated  is,  in  Djefr,  on  a  niotroA  in     *  ^^:^^  ""' 

^rreft  of  judgn>ent  in  if eSi  tine  firm  j^^  wherein 

it  was  alledged^  that  rbe  plaintiff  had  fup- 

pofed^   in   his  declaration,  that  the    leafe 

made   to  him,  ^'  8th  die  MaH!'^  annOy  6fr. 

Haiendum  pro  termino  2t  Jnnorum^  zx%\j hc 

proximo 
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froi^imofequenHum  et  plenarie  comptendum^  &f r« 
Firtute  cujufque  idem  querenspoJieaJ'cUicetj  eodem 
t  die  Matty  &c.  in  tenements  frediSis  intravit^ 
&?f.     And  thequeftlon  was,  if  this   cntrjr 
fhould  be  adjudged  in  law  before  the  com- 
mencement of  the  leafe  ?  for  fome  faid,  that 
the  term,  by  the  intendment  of  (ex  tunc)^ 
ihould  not  commence  before  the  next  day, 
wz.  ninth  day?  but  others  were  of  a  con- 
trary opinion,  by  reafon  of  the  words,   ^^pojt 
viz.  Eodem  die,  fcfr."    Et  *'  ex  tunc^^  tfacf 
faid,  {hould  be  intended,  at  one  iriftant  of  the 
day,  and  the  term  (hould  immediately  com- 
mence at  that  inflant,  as  in   the  morning, 
tSc.    But  no  judgment  appears  to  ha^e  besa 
given  on  this  cafe. 

Dyer  307.  a.       This  queftion  was  again  agitated,  KtU 
'   ^*  14  Eliz.  upon  a  ftatute  merchant,  acknow- 

ledged and  dated  the  a 6th  day  of  Julj^ 
6th  Eli%.  The  next  day  after,  vix.  the  27  th 
the  conuzee,  intending  to  releafe  all  debts, 
aftions,  demands,  and  executions,  due  to 
him  by  the  conufor  (except  the  duty  of  the 
faid  ftatute),  caufed  the  conufor  to  draw  up 
a  general  releafe,  iSc.  who  did  it  in  thele 
words,  v/z.  **  all  debts,  demands,  ^c.  at 
•*  any  time  due  to  him  fthe  conuzee),  from 
^'  the  beginning  of  the  world  until  the  making 

**  0/ tbo/e prefents.  In  witnefs  whereof,  I  have 

«fet 
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■^*  (tt  to  my  Teal,  dated  the  27th  day  of  Jufy^ 
*'  in  the  6th  year,  6?^."  But  the  conuzec 
finding  fault  with  the  date^  fearing  left  the 

ftatute  (bould  be  alio  releafed,  caufed  the 
dace  to  be  altered  to  the  25th,  and  then  he 
ioKKiediately  fealcd  and  delivered  the  reieafe 
as  his  deed.  Upon  this  reieafe^  the  conusor 
grounded  an  audit a^  quart  la  ^  wkh  an  aver- 
mcnt,  that  it  was  firft  delivered  as  the  deed  of 
the  conuzee  xht/aid  lytb  d^y  &fr.  which  bet- 
ing denied, .  it  was  found  by  verdi(fl  to  have 
been  fo  deli  vexed.  But  on  the  back  of  the  re- 
kale  was  written^  '^  fealed  and  delivered,  in  the 
preienco  of  four  perfons  there  named^  the 
2  5th  day  of  Jufyy  ^^/*  A  nd  it  was  held,  that, 
in  law,  the  reieafe  was  a  difcharge  of  the  fta- 
tute and  execution  i  becaufe,  that  it  was  Arft 
delivered  the  ajJb  day^  and  that  was  the  day 
cf  tbi  making  oi  the  reieafe  ;  and  it  was  not 
to  take  efTed  from  the  dating  i  but  if  it  had 
been  **  until  the  day  cf  the  date**  thereof, 
the  ftatute liad  remained  in  force  unreleafcrd: 
but  it  was  firft  delivered  after  the  date  of 
the  ftatute. 

So,  it  hath  been  held,  that  a  leafe  made 
baiendum,  **  from  henceforth,*'  is  a  leafe 
in  froffentiy  or  in  pojffeffieny  and  commences 
from  the  fhoment  in  which  it  is  made.  Thus 
where  indentures  of  demifc  were  ingroflTrd, 
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Clayton's        bearing  date  the  26th  of  May^  25  £7/2:.  of 
^ t^f '  J  ^^^*   land  in   Z.,   to  have  and   to   hold  ^*  from 

1  Mich.  . 

a;,  28Eliz.     henceforth,"   atid  the  faid   indentures   were 

delivered  at  four  o'clock  in  the  afternoon,  the 
aoih  day  of  June^  anno  JupradiSo:  One 
queftion  was,  when  this  leafe  (hould  have 
its  beginning,  whether ^^w  the  day  of  the 
date,  or  from  the  delivery.  And  it  was  rc- 
folved,  by  H^ray^  Chief  Juftice,  Sir  Tbamas 
Gawdyy  and  the  whole  court,  Firft,  That 
^^  from  henceforth y*  (hould  be  accountedyrvm 
the  delivery  of  the  indentures,  and  not  by 
any  computation  of  date ;  for,  ^'  from  hence- 
forth ^''  was  as  much  as  to  fay,  ^^  from  the 
making^'*  or  ^^  from  the  time  o(  the  delivery 
of  the  indentures,"  or  "a  confeSione  /^nr- 
fentium ;"  for  the  cohfeftion  or  making  the 
leafe  did  begin  by  the  delivery,  and  chofe  words 
"from  henceforth,**  or  any  other  words  of 
the  indenture,  were  not  of  an  cffcft  or  force 
until  delivery,  quia  traditio  loqui facit  cbartam; 
Secondly,  That,  in  this  cafe,  the  day  of  the 
delivery  of  the  leafe  fhould  be  taken  «- 
cluJtvCi  and  the  day  itfelf  was  parcel  of  the 
demife:  So,  it  was  when  the  demife.  was 
limited  to  begin,  "from  the  making.*^  But 
if  the  leafe  were  to  begin  "from  the  dey 
of  the  makingy  or  "from  the  day  of  the  date,*' 
*  there  the  day  it/elf  of  the  date  would  be 
excluded. 

And 
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And  the  rule  of  law  would  be  the  fame,  Higham  r. 

if  a  mail  leafed  for  years,  to  hold  ''from  the  Abn'/^  J.°"* 

Jealing  and  delivery  of  the  deed\'  the  day,  in  Hill.  32Elia. 
that  cafe,   would  not   be  excluded;  but  it 
would  commence    immediately    after    the 
delivery* 

And  a  kafe  tnzdc  bahendkmy  '^  ftotn  the  Oftournev. 
date^^  has   the  fame  operation,   in  law,   as   j^*  J^*    ^^* 
^' from  henceforth^'"  or  ''from  the  delivery''   HUl.  jja. 
of   the   indenture,  or   "from   the  making." 
As,  where  a  leafe  was  made  i  Jan.  3  Jac. 
habendum  "  a  datu  'indenture  frediSla^'  and 
an  ejeftment  brought  thereon  ^t  fame  day  \ 
it  was  moved  in  arreft  of  judgment^  that  this 
leafe  being  made  "  habendum  a  datu  indenture 
fredi^a^^  was  as  much  as  to  fay,  "  from  the 
day  of  the  date,"  and  then  the  ejectment  be- 
ing the  fame  day,  it  was  ill  alfedged.     But 
all  the  court  refolved,  that  the  date  was  the 
time  of  the  delivery ^  and  it  differed  from  the  g^  ^y^  j^^ 
time y  or  " //^y*  of  the  date  j  wherefore,  the  Bakery, 
^edbment  alledged  ^<9^^/j,  the  yiwtf  day,  was  ^*^^^''- 
good  enough. 

This  quepion  was  again  agitated  in  the  Hatter  v. 

cafe  of  Hatter  v.JJbe,  in  the.  Common  Pleas.  ^^^'J  p^^' 

In  this  cafe  a  prebendary  made  a  leaie  for  ,  l.  Raym. 

life,  habendum  a  datif:  and  the  queftion  was,  84.Salk.413, 

whether  this  leafe  bound  the  fucccffor  ?  which  and  M. 

K  k  2  depended 


i  soo  y 

depended  upon^  whether  it  was  limited  in 
poiTeffion  or  reverfion.     It  was  argued    at 
the  bar,  three  times  in  three  feveral  terras. 
And  for  the  plaintiff  it  was  contended ;  FirSt, 
That  '^  s  daiu'*  was  the  fame  as  ^^  a  dU 
datust^  and  they  cited  Claytori%  Cafe,  ^  O.  21. 
at  the  end  of  which  cafe,  it  was  fo  faid,  and 
then  the  delivery  being  the  fame  day  that  the 
indenture  bore  date,  the  livery   was  void, 
becaufe  it  t^mld  mt  expe3 1  and  the  Urm  not 
commencing  xintil  the  day  after  the  day  of 
the  date,  the  livery»  made  the  fame  day  that 
the  indenture  boie  date,  was  made  before 
the  term  had  any  commencement^  and  fo 
was  void;   Secondly,  That  the  leafe   was 
void,  being  a  leafe  in  reverfion,  not  being 
to  commence  in  intcreft  until  a  d^u  after 
the  making  or  date,  and,  therefore,  not  g^3od 
within  the  wordsof  the  itatute  of  the  13  £/te. 
c.  10.   '^  tliat  makes  no  leafe  by  eccleliafti- 
''  cal  peribns  good,  made  for  more  than 
"  twenty-one  yt^r^frem  the  time  of  the  mak- 
"  ing>*'  and  here  the  time  of  the  making,  and 
.  the  day  on  which  it  was  made  wore  excluded  i 
for  the  leafe  was  not  a  leafe  from  the  time 
of  the  making,  nor  commenced  that  day, 
but  the  day  after.    On  the  part  of  the  de- 
fendant, it  was  anfwered  that,  in  propriety  ^f 
Jpeech,   "  datiis,*"  vel    «*  datedy""  in  Engli/h, 
was  the  very  a<5t  of  delivery  of  the  deed  i 

for 
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for  ^*  datus^^  ia  Latiny  being  takeo  ai  a  par* 
tic[p}e5  was  **  given'*  or  "  delivered'*  in 
Englijh.  And,  **  datnsy*  taken  as  a  fub- 
ftantive  i|i  Z.i«///fi  was,  in  Englijb^  the  "  date" 
or  *'  delivery,"  which  fignified  all  one; 
and,  to  avoid  the  obfervation,  in  Clayton^s 
cafe,  they  (aid^  that  to  make  confirudlion  of 
a  word  that  ka<l.  equivOical  fenfe>  as  this  had, 
the  d^tte  might  be  taken  the  dey  th^  thtdnd 
here  tejte^  and«  fo  ex^liade  all  the  dey  of  tke 
date  I  as,  in  common  parlance^  oTtencimes 
the  date  of  an  indenture  was  taken  for  the  day 
that  the  indenture  bore  date,,  and  by  (hat  ex* 
pofition,  the  deed  would  be  void ;  or  it  might 
be  taken  in  its  proper  Jigni^cationy  viz.  '*  the 
very  date**  or  **  delivery  9f  the  deedy^  and 
then  the  leafc  would  be  good*  That^^r^  to 
m^ke  the  leafe  void  was  unrealbnable ;  bgt 
it  was  more  reafonable  to  expound  the  words 
that  the  leafe  ihould  be  gooa>  and  not  to 
make  all  to  no  purpofe,  that  the  parties  had 
done  when  the  leafe  was  made  \  and  words 
Ihould  be  taken  always,  "  itt  res  magis  vafeat 
quam  pereat.** 

Akev  the  arguments  and  authorities  had 
been  confidered,  it  was  adjudged^  by  Nevijy 
Juftic^  and  the  two  PoweLs,  Jeniar  etjuniat^ 
for  the  defendant,  the  leiFee,  the  Chief 
Juftice,  Trehy^  being  of  the  contrary  opinion, 
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although  he  was,  at  firft^  (fays  the  reporter) 
of  the  fame  opinion ;  but  afterwards  he 
changed  his  opinion^  and  was  not  preicnt 
when  judgment  was  given,  but,  'as  it  wu 
fitppofed,  abfented  himfelf  purpofcly. 

The  foregoing  cafe  is  ftated  differently  in 
1 1 .  Raymond  84. ;  for  it  is  there  faid  to  have 
been  a  leafe  of  lands  made  by  indenture^  the 
14th  of  Jprily  habendum  "  i  datnC*  indentu- 
ra^  for  tfhree  lives>  and  livery  made  the  famt 
day.  But  the  objeftioris  taken  to  thclcaft, 
and  the  argument  ufed  by  the  counfcl,  and 
the  judgment  of  the  court  is  much  the  fame 
in  cffeft,  as  the  report  in  Levinz ;  but  it  is 
there  faid,  that  Treiy,  was  of  opinion^  againft 
the  Icafe  on  the  authority  of  O.  Litf.  and 
the  other  cafes  there  cited,  which  arc  ftated 
to  have  been  Clayton^  cafe,  and  the  calc  of 
Bacon  v.  Waller y  neither  of  which,  wc  fhall 
fee,  when  we  come  to  confider  them,  militate, 
in  tbefmalleji  degree  againft  the  opinions  de- 
livered by  the  other  judges. 

We  now  come  to  thofe  cafes  in  which  the 
laft  mentioned  diftinftion  between  ^^adie 
datus**  and  "  a  datu^^  is  not  made  j  name* 
ly,  thofe  in  which  habendum  "  a  datu*^  is  con- 
fidcrcd  as  having  the  fame  import  as  **  ha-- 
bendum  a  die  datus^'  and  both  conftrued  ^ 

not 
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not  including  the  day  of  the  date.  And,  in 
this  rcfpeft,  a  dudinftion  hath  uniformly  been 
taken,  in  our  books,  between  thofe  cafes 
where  an  aif  is  reforted  to,  and  thofe  where 
a  particular  time,  as  a  day,  is  reforted  to,  in 
order  from  that  aft  or  that  day  to  afcertain 
the  terminus  a  quoy  art  intereft  in  a  thing  fliall 
pafs  fromone  peifon  and  vcft  in  anochcr ;  for, 
in  the  former  cafe,  the  a£i  done^  is  the  terminus 
a  que,  the  intereft  is  to  pafs,  but  in  the  latter 
cafe,  the  end  of  the  day  named,  is  the  terminus 
a  quo,  the  intereft  is  to  pafs,  the  day  being  in 
fuch  cafe,  confidered  in  law,  as  an  indivifible 
point,  from  which  point  the  computation  is 
to  be  made.  And,  in  this  view  of  it,  the 
wx)rd  "  date**  has,  in  law,'  two  fignifications. 
Jn  the  one,  the  word  ^^  date''  fignifics  the 
y  delivery^"  and,  in  this  fenfc,  it  is  always 
taken,  when  applied  xo.,  as  the  terminus  a  quo 
^n  intereft  is  tbpals ;  and,  a  delivery  being  an 
aft  done,  to  which  aft  the  reference  is  made, 
the  law,  which  makes  no  divifion  of  a  day, 

appropriates  the  whole. day  to  efFeft  it  in, 
and  confequently,  includes  the  whole  day  re- 
ferred to.  In  the  other  fignification,  the* 
word  "  date,**  denotes  as  well  in  ordinary 
parlance,  as  alfo  in  legal  acceptation,  '^  the 
day  of  the  date**  In  which  latter  fenfe  it  is 
conftantly  received,  in  legal  inftruments, 
when  a  computation  is  to  be  made  from  a 
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Belhfis  V.       particular  daf  faffed.    In  fuch  cafe,  there- 
^^y^/'  fore,  from  the  '*  date^*  and  from  *'  the  diij 

of  the  date^^  being  fynonimou^^  the  day  re- 
ferred to  by  the  word  "  daU^^  as  the  iermhms 
4  ^uo^  is  always  exctiKkd. 

This  variance^  in  the  conftruAion  of  the 
words  **  from  the  date  J*  when  it  is  made 
ule  of  to  denote  the  terminus  a  quo,  a  compu- 
tation^  commencing  at  a  time  paft,  is  to  be 
made,  and  when  to  point  out  the  terminus  a 
quOj  an  immediate  intereft  is  to  pafs,  (for 
•*  a  die  datus,*  has  the  fame  conftrudion 
uniformly  in  both  cafes,  and  in  all  inftances) 
fcems  to  have  arifen  from  the  equivocal  ienfe 
which  the  words  ^^  from  the  date"*  admit  of, 
and,  from  the  rule  of  law,  that,  where  words 
in  inflrutncncs  admit  of  an  equivocal  itf£t, 
and  there  is  no  index,  from  the  re$  Z^^i  to 
ihew  the  intention  of  thofe  who  ufe  them, 
from  wiience  one  fcnfe  may  be  affixed  to  thena 
in  preference  to  another,  they  flialtbe  taken 
in  that  fenfe  which  is  moil  advantageous  for 
him  in  whofe  favor  the  inftrument  is  made: 
and  therefore,  as,  in  confideration  of  law,  a 
pofleffory  is  preferable  to  an  expedant  in- 
tercft,  the  law,  in  compliance  with  the  rule 
laft  mentioned,  has  affixed  to  thefc  words, 
when  ufcd  to  convey  an  intereft,  thatconftruc- 
tion  which  conveys  the  former  eftace,  by  con- 

fidering 
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fidering  a  leafe  fa  ciFcumftanced  and  worded^ 
as  including  the  day  of  the  date;  bm  when 
thefe  words  are  ufed  merely  as  a  urminus  a  qm 
CO  compute  from^  in  which  cafe,  it  is^  the 
intereft  of  the  tenant  that  the  ttrme  of  enjoy- 
roent  ihovld  be  extended,  the  law>  for  the 
iame  reafon>  has  affixed  to  thefe  words  that 
conftmAion  which  excliides  the  day,,  becauie 
thereby  tlie  benefkial  enjoyment  thereof  to 
the  leflee,  which  arifes  from  the  a£bttal  poflfef* 
fioR,  will  be  Hicre^fed,  as  he  wUl  be  in  afttiai 
poifefTion  a  day  longer  than  he  would,  if  the 
day  compooed  ffom  were  to  be  included. 

• 

Tbis  diftinftion  between  the  legal  eon^^^ 
ftruftion  of  thefe  words,  when  ufcd  by  way 
of  computatkny  and  when  ufed  by  way  of 
pafling  an  intenjf^  ftems  to  have  beeii  firft 
taken  in  a  cafe  which  arofe  on  the  ftattwe  of 
thcTlthtien.  9.  c.  \6.  which  provided,  "  that 
"  no  lands,  tenements,  er  hereditaments  Moore  40. 
"  fhould  pa-fe  by  bargain  and  fale,  if  they   ^^y^^^i^.h, 

'*  were  not  conveyed  by  deed  indented  and  Xrin*.  4  Elb. 
**  inrolled  within  (Jx  months  next  after  the 
**  dateodht  faid  indenture/*  An  indenture 
of  bargain  2tnd  iaic  dated  4th  O^oJw  4  &:  5 
fF.  (^  M.  was  inrolled  the  2ifk  day  ^ March 
then  next  following,  which  was  the  laflr  day 
of  the  fix  months,  nut  accounting  the  day  of 

tbi 


the  dale  of  the  indenture  as  any  part  of  the 
fix  months;  aod  the  opinion  of  the  court 
was,  that  the  eorollmenc  was  well  enough : 
for  that  all  the  .entire  day  of  the  4th  of  Offo- 
ier  (hould  be  accounted  in  law,  the  date  of 
the  indenture,  and  any  part  of  the  aift  day 
of  Marcb^  which  was  the  lad;  day  of  the  fix 
months,  fiiould  be  fiid  within  fix  nnonths; 
for  the   day  of' the  date  of  the  indenture 
fhould  not  be  accounted  parcel  of  the  fix 
months  limited*  by  the  ftatute ;  for  the  date 
and  the  day  ofthe  date  were  all  one,  for  the 
date  was  all  the  day  ;  and  therefore,  if  a  leafe 
Qasrc  as  put   wcre  made  for  twenty  years  after  the  date 

of  th6  leafe,  the  Icffce  fliall  not  enter  the 
fame  day  that- the  leafe  bears  date,  but  the 
day  next  enfuing ;  fer  Brown.  And  this  fta- 
tute  was  enaftcd  to  make  certain  the  terre- 
tenants,  and  fo  was  the  ftatute  of  ufes.  And 
with  this  view,  the  fi:atute  ena&edj  that  no 
bargain  and  fale  flxould  be  good  without 
enrollment  s  fo  that,  thereby,  he  that  had 
caufe  of  aftion  might  have  refort  to  the  tcm-^ 
tenant.  And,  therefore,  the  intent  of  the 
fiutute  being  to  remove  Jcruplesy  it  would  bo 
unreafonable  to  make  iojcrupulous  a  conftruc<» 
tioa  of  it  as  that  the  day  of  the  date  fhould  be 
parcel  of  the  fix  months,  efpecially,  when, 
by  common  parlance,  the  date  and  the  day 
of  the  date  were  all  one.  And  it  did  not  re- 
^  fcmbic 
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femWc  the  ftatute  of  the  32  tien.  8.  of  leafes, 
'  where  it  was  faid,  *'  that  a  Icafc  made  by 
**  tenant  in  tail  fliould  be  good  for  twentjr- 
**  one  years  after  the  making  of  the  leafes  ;** 
for  the  making  might  be  at  one  hour  of  the 
day,  and  was  perfeft  by  the  livery  at  that 
time,  and  for  that  reafon,  the  leafe  com- 
menced immediately.  Atid,  fo  upon  a  debt 
oti  obligation,  the  defendant^  might  plead 
a  releafe  from  the  plaintiff  ;>^^  ^onfeSionem 
fcripti  pr^dilfi  tijdem  die  et  anno\  becaufe  the 
'making  of  that  was  at  a  certain  time.  And 
it  had  been  agreed,  that  the  Queen  Mary 
fliQuld  write  herfelf 'Qicen  of  the  realm  the 
dav  of  her  death,  and,  after  her  death,  on 
the  fame  day,  Queen  Elizabeth  was  written 
Queen,  and  both  were  true  ih  rcfpeft  of  the 
feveral  times  of  the  day.  And'foin  refpeftof 
the  difiance  of  time  of  the  feveral  afts  j  as,  if 
the  anceftor  were  diffcifed  oh  the'  day  bf  his 
death,  and  the  iffue  brought  ah  afliz^  of 
mort'd^ancejlory  and  the  gift  of  the  writ  were 
to  enquire;  if  be  tvere/etfedon  ibe  day  on  which 
be  died,  it  Ihould  be  found  for  him.  And 
the  diverfity' was,  where  it  was -after  the  ^/rjr, 
and  after  a  time  of  the  day.  But,  in  Dyer^ 
.'the  court  is  leported  to  have  faid  thai  ibis 
^as  a  narrow  fincb. 


(    So8    ) 
Powel  V.  So>  In  a  cafe  between  Powel  and  Nmnuj 

^^^\  Vtx>  ***  ^^  exchequer,  it  was  adjndgcdj  that  if  a 
387.S.C:cit-  man  leafe  land  in  intereft,  baiendum  ^^  adatt£* 
^  '  !i?l^-      that  Ihall  be  taken  inclufive^    but  ctbertvife 
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4ja«  where   it  did  ^irp/    commence    in    mterelt; 

as  i'f  the  deed  were  dated  at  4  day^  pajedj  and 
ihe  babindum  was  ''  ^  ^iy"  that  £bouId  be 
taken  excluftve,  becaufe  that  was  only  to 
iegin  from  the  date  in  point  o(  am^utaiion. 

Lewelyn  ▼.  Again,  in  ejeStione  firmly  the  plainaffde* 

Williams,       clared  upon  a  leafe  made  the  1  ath  December, 
KAch.  8  U. '   habendum  "  ^  ^riw^  ^i^  o(  December.**    Upon 

not  guilty  pleaded,  the  jury  found  a  leafe 
made  in  b^ec  verba^  which  was  dated  the  frfi 
of  December^  bubendum  "  from,  henceforth," 
but  delivered  the  12th  Dtctmber^  and  which 
'  could  net  therefore  commence  in  inter^  until 
after  that  day.  And  the  queftion  was. 
Whether  this  leafe  fupported  the  declara- 
tion P  And  it  was  objeded,  that  ^'  from  the 
J^y  of  the  date,''  and  '•  from  bcnceforiby* 
.were.  Jevtral  commencenr^ents ;  for  the  one 
began  upon  the  day  on  which  the  deed  was 
fealed,  the  other  the  day  after :  But  it  waa 
rcfolved  by  the  court,  that  they  were  both 
one,  being  a  computation  of  time  ^^  from  tbe 
**  time  fafty*  and  both  (hould  be  pleaded  to 
begin  from  the  day  of  the  date,  "  wben  tbe 
h^t  w<7i  afterwards  Jealed  at  another  day. ^^ 

But 
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But  the  court  faid*  (exprefsly  taking  the 
diftindion  that  I  contend  for)  that,  if  he  had 
declared  of  a  leafe  of  the  firil  of  December^ 
(i.  e*  made  or  delivered  ibat  day)  '^  habendum 
a  die  datus^^  the  ejcdmcnt  could  not  be 
alledged  the  fame  day  ;  but  if  a  Icafe  were 
madethefirftofZ)^rfi»3^j  habendum  '*hence« 
'^  forth/'  the  cjedment  might  be  alledged 
the  fame  day. 

And  Flemngy  chief  juftice,  on  a  queftion    i  Butt.  177^ 
propounded,  when  a  leafe  Ihould  be  faid  to   '^'"»^  9  J*- 
begin,  took  the  fame  diftindlioni  for  he  faid, 
that  there  was  this  difference  where  a  deed 
was  delivered  to  begin  '^  a  die  dalus^*  and 
where  it  was  **  ^  <&/«,"  for,  when  a  deed 
was  to  take  its  force  and  eflence  ^'  a  die 
*^  datus,*'  in  this  cafe  it  was  exclulive,  and 
the  day  of  the  date  was  excluded:    But 
othcrwifc,  where  it  was  **  a  ddtu^*  there  it- 
was  inclufive,  and  the  day  included.     This 
difference,  he  faid,  held  place,  and  was  good, 
where  it  was  a  taje  and  foint  of  intereft  that 
was  conveyed  or  paiTed  from  one  to  another  5 
as  in  cafe  of  a  leafe  for  years,  or  any  other 
tnterefl:  that  was  paiTed,  and  fo  in  Clayton^    Sispnu  498. 
cafe.     But,  where  it  was  in  matter  o(  account^ 
where  no  matter  of  intereft  was  to  be  pafled 
or  conveyed ;  as  if  one  were  to  be  account* 
able  to  another,  and  that  by  deed,  were  thc^ 

fame 
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fame  to  be  done  "  a  die  datusy*  w  *'  a  datu  -^ 
in  this  cafe,  no  interefi  pafling  by  the  deed^ 
were  the  fame  **  a  die  datus^''  or  *'  a  datu^^ 
it  was  all  one,  and  no  diflference  between 
them,  to  which  fofitions  all  the  court  a^eed. 

• 
It  is  fingular,  that  the  court  of  King's 

Bench,  in  citing  this  opinion  in  their  judg- 
ment in  the  cafe  ofPugb  v.  the  Duke  of  Leeds, 
overlooked  the  diftindtion  here  fo  particular- 
ly taken,  which  reconciles  all  the  cafes;  and 
ftated  citly .  the  firfl  part  of  Fleming^ s  opinion. 

Howard's  '        ^^  where  an  aflion  was  brought  upon  a 
Cafe,  policy  of  infurance  for  infuring  the  life  of 

a8o  *    ^^^*  ^^^  Thomas  Howard  for  one  year,  ^^  from  tht 

-"  day  of  the  date*.''  The  policy  was  dated 
3d  September,  i$97,  and  Sir  Thomas  died 
the  3d  September,  1698,  at  one  of  the  dock 
in  the  morning.  And  Holt^  chief  juftice, 
held,  upon  a  trial  at  Guildhall,  that  ^^  a  die 
datus*'  excluded  the  day  of  the  date,  but  he 
faid  **  a  datu'^  or  "  a  confeHione^^  was  from 
the  aft  done,  and  fo  commenced  the  fame 
time  that  it  was  dated  or  delivered  1  and  Sir 
Thomas  dying  upon  the  lafl  day,  and  the  law 
making  no  fradlion  of  a  day,  and  the  infurers 
being  bound  to  infure  the  life  of  Sir  Thomas 
for  a  whole  year,  and  the  year  not  being 
compleat  until'the  day  was  expired,  it  would 
be  a  breach. 

4  So, 
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So,  in  the  cafe  of  Seignorett  v.  Noguirey  Sei^norett 
which  was  an  adtion  of  covenant  brought  on   a^.^Rayim, 
articles  of  partnerfhip  for  four  years,  and  in    iz\i. 
the  declaration,  the  articles  were  ftatcd  to 
commence  "  with  the  day  of  the  date"  of  the 
contraft ;  the  articles,  when  produced,  were 
to  begin  "  from  the  day  of  the  date"  of  the 
contradtj  the  court  faid,  that  the  variance 
was  not   material.      And  the  chief  jufticc 
faid,  that  "  a  datu''  did  not  exclude  the  date, 
and  fo  was  the  fame  with  "  cum  datu\^  but 
that  "  a  dattC^  and  "  a  die  iatus"'  were  not 
the  fame.     But  Powel  faid,    that  "  a  datu'* 
and  "  a  die  datus'*  had  been  adjudged  to  be 
the  fame  in  the  Common  Pleas. 

Loofely  and  incoherently  as  the  above  cafe 
IS  reported,  (the  reporter  having,  as  he  men- 
tions, loft  his  note  book,  in  which  the  excep- 
tions taken  on  this  part  of  the  above  cafe  were 
contained,)  it  is  obfervable  thereupon,  that 
the  chief  juftice  diftinguiflied  therein  between 
•*  a  datu'*  and  "  cum  datu''  and  **  a  die  datus** 
holding  that  the  two  former  did  not  exclude 
the  date,  but  that  the  latter  was  different; 
by  which  obfervation  it  muft  be  underftood, 
that  the  latter  did  exclude  -the  date  in  his 
opinion ;  and  as  to  the  obfervation  of  Powell 
it  is  founded  upon  a  cafe  of  which  no  traces 

are 
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are  at  prefent  to  be  founds  and  may  thcre^ 
fore  be  concluded  to  refer  to  a  cafe  in  the 
Common  Pleas^  where  thele  words  were 
nude  uie  of  as  the  Urmiuus  a  ^uo  a  compu- 
tation was  to  be  made,  in  which  cafe,  the 
law  would  undoubtedly  be  as  itated  by  him. 

So,  in  a  preceding  cafe,  it  is  clearly 
laid  down,  that  ^^  a  dU  datus^^  is  always 
exclulive  of  the  day,  the  day  itfclf  being 
ibere  excluded  by  the  exfrtjs  words  of  the 
parties ;  and,  in  that,  Nevily  the  other  Pdwel 
and  T^rehy^  chief  juftice  agreed.  I  al- 
lude to  the  cafe  of  Bellafis  v.  Hefier^  which 
fcems  properly  to  fall  within  a  branch  of  the 
law  didinguifhable  from  that  now  under 
confideration,  but  which  I  fhall  cite  for  the 
fake  of  the  diftinftion  there  taken.  That  was 
a  cafe  where  thcftgU  of  a  hill  was  made  ufc  of 
as  the  terminus  a  quo  the  time,  at  which  the 
payment  of  the  bill  was  to  be  made,  was  to 
be  computed.  It  arofe  on  an  action  of  af* 
fumpfit  for  40/.  the  plaintiff*  declared  as  to 

ifeftcr  ^'        P^^^  ^P^^  *  ^*'^  ^^  exchange  for   ao/.  pay- 
I  L.  Raym.     able  "  at  ten  days  fighty*  and  that  the  bill 

was  feen  by  the  defendant,  and  accepted  the 
5th  of  May.  The  defendant  craved  oyer  of 
the  original,  and  upon  that  prayed,  that  the 
writ  might  abate,  quoad primum  fromij/ionem i 
bccaufe  the  original  bore  tcftc  the  "  15th  of 
2  May;' 
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May,**  and  the  bill  was  not  payable  until  /m 
days  after  fight :  1  he  plaintiff  demurred.  It 
was  argued  on  his  behalf,  on  this  part  of  the 
cafe,  that  if  the  bill  were  payable  ^en  days 
tf/>^  fight,  the  day  of  fight  fhould  be  taken 
c^clufive,  by  reafon  of  the  word  ^^poft.'^  But 
Powtl  and  Nevil,  juftices,  were  of  opinion, 
that  the  day  in  this  cafe  ought  to  be  includ- 
ed, fo  that  the  day  on  which  the  bill  was 
(hewn  (hould  be  reckoned  one  of  the  ten  i 
for,  according  to  Clayton's  cafe,  and  all  the 
books,  where  a  computation  was  to  be  made 
from  an  a6b  done,  the  day  on  which  the  a6l; 
was  done  mud  be  included,  becaufe,  fince 
there  was  no  fraction  in  a  day,  that  a£l  re* 
lated  to  the  firft  moment  of  the  day  on  which 
it  was  done,  and  was  as  if  it  were  then  done. 
But  when  the  computation  was  to  be  ^^  from 
the  day  itfelf*  and  not  ^^  from  the  aR  done,*' 
there  "  the  day,**  in  which  the  aft  w^xidcne, 
fnuft  be  excluded  by  the  exprefs  words  of  the 
parties.  As  if  a  leafe  were  n>ade  to  com* 
mcncc  ^^adiedatus**  the  ^^s^  would  be  excluded^ 
but  if  it  were  "  a  confeOiowe**  which  was  an 
ad  done,  the  day  of  the  making  would  be  in- 
cluded. But  9>^^,  chief  jufticci  \it\^  contra^ 
viz  that,  if  a  bill  were  payable  ten  days  after 
fight,  the  day  of  the  Gght  could  not  be  ac- 
counted one  of  the  ten  days,  but  fhould  be 
excluded ;  Firft,  Becaufe  it  might  be  fcen  the 

LI  lai^ 
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}a$  minute  of  the  day^  and  that  might  be 
iotended  as  reafonablyj  as  that  it  was  feen  the 
fir  ft  minute :  Secondlf,  The  party  might  have 
the  whole  day  to  view  the  bill,  and  that  wa$ 
allowed  him  by  the  law :   Thirdly,  bccaofe 
thi!  eODtrary  <:onitru£tion  Teemed  abfurd ;  for 
then,  if  a  bill  were  payable  ovit^  day  afterlight, 
it  maft  be  paid  the  fame  day  that  it  was 
feen,.  which  was  not  the  day  after  the  fight  as 
the  bill  required.     As  to  ClcytofCs  cafe,  he 
admitted  that  it  was  good  law,  but  oor  con* 
trary  to  his  opinion,  for,  if  a  man  made  a 
leafe  the  firft  of  January^  to  have  and  to  hold 
*^  a  confeStion^'  for  a  year,  then  the  day  of  the 
making  muft  be   accounted  one,    becaufe, 
being  a  leafe  from  the  delivery,  and  to  con- 
tinue but  for  one  y^ar,  unlcfs  the  day  were 
included,  the  leafe  would  not  determine  un- 
til the  firft  of  January  the  next  year,  and  fo 
there  would  be  two  firft  days  of  January  in 
the  year.     Buc,  notwithftanding  his  opinion, 
becaufe  his  brothers  were  of  a  contrary  opi- 
nion, he  awarded  that  the  writ  fhould  ftand, 
and  that  the  defendant  (hould  anfwcr  over, 

• 

*  The  court  of  King'b  Bench,  in  tnenfioning 
the  preceding  cafe,  in  their  judgment  in  that 
o^Pugb  and  the  Duke  of  Leeds j  refer  to  it  with 
only  this  flight,  yet  lingular  obfcrvation, 
namely,    **  That   it'  had  been  determined, 

•  2  "that 
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'^  chat  in  a  note  of  hand  payable  fen  days  after 
^^  fight y  the  day  of  the  £ghc  was  inclufive* 
*•  Why  ?  bccaufe  6f  the  fubjcft  matter ;  that 
5^  there  Ihould  be  no  further  time  to  make  the 
#  demand  \  and  jet^  after  the  day  and  after 
f^  fight ^  were  precifcly  the  fame  in  language.*^ 
But  we  have  feen,  that  thofe  who  decided 
tha^  cafe  were  of  a  different  opinion ;  for 
JNevsl  znd  Ppwel  diflinguiftied  this'cafe^  as 
falling  within  the  rule  applicable  to  cafes 
v^here  the  date  was  the  terminus  a  quo,  in 
the  ftriA  fenfe  of  the  word^  viz.  as  fignify« 
ing  the  aft  Qf  delivery,  admitting  the 
difference  of  conftrudtion  between  **  a  die 
**  datus"  and  "  adatu"  to  whicli  laft  they 
confidcred  "/r^»^^it/"  as  analogous;  and 
^reiy,  chief  juftice,  held  this  cafe  to  be 
diftinguiihable  in  its  nature^  from  cafes  of 
leafcs. 

As  to  the  cafe  of  ^homp/on  ▼•  Vanbeck,  cited   Thompfon  v 
by  Mr,  juftice  Afton  in  that  of  Pugb  and  the   Coopcr  7 
Duke  of  Z^eds. 

The  queftion  there  is  faid  to  have  arifen 
upon  an  aftion  on  the  (tat^te  of  ufury.  The 
declaration  ftated  ^^  giving  day  rf  payment 
from  the  idib*'  Upon  the  evidence,  it  ap^ 
peared  that  th<  bond  was  given  on  the  2;th, 
The  queltion  was^ Whether,  as  the  declaration 

.    hl'i,  ftated 
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ftated  "giving  day  of  payment  from   iht 
26^1^''  this  was  a  variance.     This  depended 
upon  whether  the  word  ^^  from'*  (hould  be 
conftrued  inclufive  of  the  26th,  or  exclufivt. 
Lord    Hardwicke^    fas  the  cafe    is    citcdf 
faid>  ^^  the  computation  is  to  be  made  from 
the  tme  of  the  aS  done ;  and  though  thera 
are  a  variety  of  conftructions  of  the  word 
**/fv«f,"  yet   it  depends  intirely  upon  the 
nature  c(  the  thing,  and  that  it  ihould  fb  de* 
pendi  is  the  right  rulej  the  confideration 
for  the  intereft  paid  is  giving  day  of  pay- 
ment,  I  think  it  includes  th«  day,  and  my^ 
reafon  is,  that  it  would  be  a  ftrange  con  (true-* 
tion  to  fay,  that  the  day  vf  payment  jhatild  he 
antecedent  to  the  time  of  advancing  the  money : 
So  ut  res  magis  valeat  quam  pereat^  it  is  incln- 
Jive.'*    But  this  cafe,  it  was  faidj  was  never 
decided. 

The  preceding  cafe  is  ftated  in  fo  dark  and 
unintelligible  a  manner,  that  it  appears  to 
rne  impoflible  to  difcover  what  was  the  real 
ground  of  Lord  Hardivicke's  opinion,  or  what 
could  be  meant  by  the  expreflion,  "  that  it 
would  be  a  ftrange  conftruAion  to  fay,  that 
the  day  of  payment  Ihould  be  antecedent  to 
the  time  of  ad  vancing  the  money."  But  his 
Lordftiip  evidently  confidered  this  as  a  cafij 
in  which  the  computation  was  to  be  made 
from  an  aft  done,  namely,  the  giving  the 
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note.  And  therefore,  when  he  adds,  "  that 
there  are  a  variety  of  conftruftions  on  the 
word  fronts  yet  it  depended  intirely  upon 
the  nature  of  the  thing,"  he  may  fairly  be 
Gonfidered  as  alluding  to  the  ufual  diftinc* 
tion  between  thefe  words,  when  applied  to 
an  aA  done,  as  the  terminus  a  quoy  a  conipu-  Supra, 
tacion  is  to  be  made,  and  when,  as  the  Z^- 
minus  a  quo^  an  intercft  is  to  commence ;  4nd 
therefore,  this  opinion  of  his  lordlhip,  fo  far 
from  being  aJver/e  to  the  doftrine  I  contend 
in  fupport  of,  feems  to  have  been  founded 
on  thc/ame  fri?tciples,  and  dtcijively  in  favor 
6f  k.  . 

. 
VJt  come  now  to  the  lafl  authorities  that 

we  ihall  cite  upon  this  head,  which, 
though,  in  fa£t,  they  arofe  long  previous  to 
ftveral  of  the  cafes  already  mentioned,  were 
rcferved  for  this  place,  becaufe  they  illuf- 
tfatc  the  diftinftion  between  the  phrafes, 
*^  a  datu**  and  "  a  4ie  iatusy'  when  rcfcrcd 
to  for  the  purpofe  of  fixing  the  ^^^  terminus  a 
**  quoy*  a  thing  is  to  commence  in  point  of 
computation,  and,  when  for  the  purpofe  of 
fixing  the  '*  terminus  a  y/^,"  a  thing  is  to 
take  cffeft,  or  commence  in  point  of  interefl. 
And  as  three  of  the  cafes,  namely,  thofc  of 
hacQH  V,  Waller y  Coniijh  v.  Cawfey^  and  Chy- 
ton'$  cafe,  were  much  commented  upon  in 

L  1  .^  that 
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that  of  Pirjfi  y.  the  Duke  of  LeeJs,  I  (hall 
ilate  them  pretty  much  at  lengthy  as  I  And 
them  reported,  in  order  to  (hew  that  tfaey  bj 
no  means  merited  the  ceofure^  conveyed  in  cbe 
comments  upon  them. 

Bacon  v.  The  firit  caTe  is  that  of  Bacon  v.  fTaUer, 

i^RoD  *Re      w^^^^"  ^'  brought  a  replevin  againft   9^. 
387.  *    The  defendant  avowed  for  itfi!iiaj^^/ir<r;/!iif/^  £br 

Mich.  1 3  Ja.  that  the  place  where,  &c,  was  his  frank-tene- 
ment at  the  time>  &c.  The  plaintiflT  (aid, 
that  the  defendant  was  feifed  of  the  land  fa 
fee,  and  leafed  it  to  B.  the  a6th  of  Af^j, 
fuch  a  year,  by  his  deed  bearing  tbeJ^M, 
date^  to  hold  ^^  from  the  date"  for  thirty 
years.  The  defendant  replied,  that  after 
thisleafe,  namely,  in  November  following^  B^ 
granted  the  land  over  to  him,  to  hold  ^^  from 
"  the  25 th  of  Maf*  the  year  before  for  thirty 
years,  by  force  of  which  he  was  poflfeiTed  of 
It,  and  as  yet  was  poflefled  and  feifed  of  the 
Und,  &c.  Upon  this  replication,  there  was 
a  demurrer.  And  it  was  contended,  that 
here  was  a  departure,  and  to  prove  it,  the 
point  would  be,  whether  a  leafe  to  hold  from 
the  date,  fhonld  be  taken  exclufive^  or  Ibould 
commence  the  fame  day  that  it  carried  date: 
For  if  that  Ihould  be  taken  excluftve^  then, 
whcn.^.  whofe  leafe  was  made  the  26th  day 
of  Mayy  carrying  the  fame  date,   to  hold 

'^frm 
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•*  fram  the  date"  for  thirty  years  /«  inUtefl'^ 
granted  chat  over,  at  a  fubfequen^  period^ 
to  hold  for  thirty  ywrs,  ^^  from  the  a5th  of 
Maf'  by  c9mpuMion^  one  day  remained  in 
him  notwithftanding  tlie  grant,  and  fp.h<( 
had  a  reverfion,  and  then  the  grant  to  the 
Itttov'wt^Mat  z  /urrendeTy  in  which  cafe^  it  he 
defendant.  CQuId  not  maintain  his  avowry; 
for  he  hafi  not.the  frank-tenement  ihfrjrfintis 
buth^d  pleaded  a.  new  title  from  that!inxhe 
dvewryi  namely,  the  title  of  an  under  Uije^ittm 
his  own  tenant,  infti^d  of  .a  frdchold  which 
was*  a  departure.  And  it  is  faid,  that  fchecourt^ 
upon  view  of  the  record  in  FluHlyns's  cafc^  were 
of  opinion,  that  the  day  ^zs  e^clolive^  and 
judgiAent  ws(s  given  for  the  plaintiff*. 

The  preceding  cafe. is  alfo  fepor^,  3  Bulfi^ 
^o%^  but  there  the  reporter  has  omitted  to 
ftate  th^  fan  of  the  fecond  Icafe  being tnade 
a  year  after  the  firft.leafe,  (which  wis  dated 
the  ^€tb  of  May,  hab^dum  "  a  dalu'\y  to 
hold  from  the  i5th  Maii  the  year  preceding. 
But  the  point  in  qtieftbn  is  the  fame,  and 
the  cafes  of  Pvwel  v.  Nanneyy  and  af 
Lleweliin  y.  Morgan  arc  there  likewifc  ftated; 
and  it  is  there  faid;  that  Lord  Chief  Jufticc 
Coke  obfta-vcd,  that  the  main  and  principal  Supra,  coS. 
point  was  a  leafe  made  babendam  ''  a  datu" 
et  "  a  die  datus''  whether  they  be  all  one  or 
.     .  L 1 4  not, 


;\ 


»  •    % 
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iiot>  and  as  to  this  the  whole  court  agreed  in 

opinion^  according  to  the  judgment  givem  in 

Llezoellin*^  caje^  that  the  fame  was  all  one, 

Snyra,  508.     jjj^j  ^1^^  avowry  was  good,  aud  no  departtire» 

and  judgment  was  given  for  the  avowant. 

from  the  loofe  manner  in  which  the  re- 
porters have. ftated  thefe  cafes,  it  is  rather 
difficult  from  either  of  them  fingly,  to  make 
out  the  precife  pointy  and  the  judgment 
0pon  t.  But,  by  the  afliftance  of  the  two^ 
that  difficulty  is  entirely  removed;  for  the 
original  Icafe  was  made  by  him  who  had  the 
freehold  the  a6th  of  May^  bore  date  the 
!26th  of  May,  and  the  habendum  was  *'  m  dntiC* 
for  thirty  years.  This  Icafe  being  then  to 
commence  in  interefty  *'  a  datu'*  muft,  (ac- 
cording t#  the  law  as  laid  down  in  Cl^iin's 

Stssra.  cafe,   and  in  the  cafes  of  Higbam  v«   Ccle^ 

Oflmrne  v.  Rydier^  and  Hatter  v.  AJbe,)  com- 
mence from  the  delivery,  and  the  day  of  de- 
livery be  included  therein.  Therefore,  that 
leafe  commenced  the  26th  of  May-,  to  hold  fi»r 
thirty  years.  Then  the  fecond  leafe,  which 
was  made  by  the  lefTee  of  the  iirft  leafe  to  his 
lefibr,  was  made  about^;^  months  afterwards^ 
habendum  ^\from  the  afth  of  May^''  in  the 
aforefaid  year,  for  thirty  years.  This  leafe, 
alfo,    then,   (according  to  the  cafes  before 

Swpra,  508,  cited,  as  to  a  leafe  to  commence  by  computa- 
tion 
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mn  from  a  partUular  day)  began  on   the 
26th  o(  May  in  xht  fame  year,  to  hold  for 
thirty  years.     For  it  began  fom  the  25th, 
Which,   both  in  connputation  and   intereft, 
(accordmg  to  all    the  cafes)  excludes  that 
day.     Then,  both  the  leafes  began  the  26th 
cfMayy  and  both  leafes  were  for  thirty  years, 
confequintfyj    no  reverfion   was   left  in   the 
under  leflTec,  and  then  the  fecond  leafe  oper- 
ated as  a  furrcndef  to  the  firft  leffor,  the  te- 
nant of  the  freehold;  and  then  the  plea  of  tbac 
leafe  fuppofted  his  avowry,   namely,  ** /i?<3/ 
the  piacf  where  was  his  freeholdy*  and  fo  the 
cattle  Were  damage  feafant ;    for  the   leafe 
being  furrcndered  to  him  who  had  the  free- 
hold, was  extinguiflied  therein.     Therefore; 
when  Rolle  reports,  that  judgment  was  for  the 
plaintiiF,  he  muft  liftiftakc,  for  it  was  given  foi' 
the  firft  leffor:  and  that  accords  with  the 
judgment  as  ftaied   by  Bulftrode^  viz.  that 
'*  a  die  ddtus^^  and  **  a  datu^*  being  the  fame 
according  to  Llewellyn' %cz(cy  (in  which  cafe; 
they  were  held  Jo  to  be^  viz.  both  exclufive 
of  the  day,   when  ufcd  as  the  terminus  a  qu9    s^pr^.. 
to  ccmpute  from,  and  not  as  the  terminus  a  quo^ 
an  intcreft  was  to  pafs)  the  avowry  in  the 
principal  cafe  was  good,  and  no  departure. 
The  queftion  confequently  before  the  court, 
was,  whether  the  25th  day  was  excluded  in 
the  fecond  leafe ;  which  clearly,  according  to 

all 


all  the  calcs  it  would  be,  being  to  hgin  from 
the  35th  oi  May. 

If  we  recalled  the  difficulty  the  fame  conrt^ 
confifting  of  the  fame  members  were  In,  and 
the  great  pains  they  nook  ix>  gee  over,  the 
words  ^^  a  die  datus,'*  2».  operating  exdnfiH^efy 
in  an  habendum ^  in  the  cafe  o(  Builer  f«  FtM^ 
Svpn,  fS4»  iber,  which  occured,  /fi//.  12  Ja.  and  that 
♦^^»  they  all  agreed  that  it  could  not  be  done ;  for 

that  the  condruAion  of  thoie. words  had  been 
fettled,  and  that  they  muft  operate exclufive*- 
ly,  and  defeat  the  leafe,  if  it  could  not  Jbe 
helped  by  livery,  although  it  was  (hen  admits 
ted  by  Doddcridge,  that, hskdditbabetuiitmhctn 
from  the  date,  it  wopld  have  been  otherwife ; 
we  can  rnver  be  led  to-^  believe,  that  fitting 
upon  the  fame  queJUin  .  in  Trinity  term, 
14  Jamesy  they  could  hold,  wttbaut  dijpuu 
or  hejitationy  that  the  words  baiendum  "  a 
datu*'  and  "  a  die  datus'*  were  the  /ame  in 
effe£b,  (which  would  be  a.refolutioji  diarae^ 
trically  oppofite)  if  the  premifes  from 
which  the  latter  conclufion  was  to  be  drawn 
were  the  fame,  as  thofe  from  which  the  for* 
mer  conclufion  was  drawn.  Therefore,  we 
muft  refer  Lx>rd  Cokeys  words,  in  that  cafe, 
TO  die  fame  premifes  upon  which  the  whole 
court  founded  their  judgment  5  namely,  the 
judgment  in  Llewellyn'^  cafe,  which  was  a 

cafe 
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to 

cafe  of .  compuutioo^  .  and  in  whicJij  htb 
phrafeswcrc  fettled  to  admit  of^  and  require 
the  fame  conftruftion. 

So  iwhcre  the    plaintiff^ .  m   an  ejcEHone,   Moore  v. 
^m^i  declared,  that  J.  S.  5th  Jkf^,  10  Ja.   ^^l^Z'^^ 
derpifeda  houfe  to  him,  habendum  ''/ronj   75.  s.  c. 
the  fcaft  of  the  Annunciation  laft  faft^'  for    i^^^i" 
twpnty-onc  years, "  tx  tunc  propcimo /equente  j!'   , ,  Hob.  if, 
and  the  defendant,  the  fame  ^th  of  Alay^  }9'  Mich. 
cjcdled  him. .    Upon  Not  Guilty  pleaded,  the 
jury  found,  that  the  iaid  /.  S.^  the  (aid  5tli 
day  of  Mayy  by  indenture,  bearing  date  the  , 

4th  of  ikftfjr,  dcmifcd  the  houfe  to  the  plajn- 
tifF,  to  have  and  to  hold,  ^^  from  tht  feafi  of 
the  Annunciation  Ic^ftfajt^  for,  and  during  the 
term  of  twenty-one  years,  next  etufaing  the 
date  thereof i  fully  to  be  compleat  and  end- 
ed." And,  upon  tbat,verdi6^>  the  plaintiff 
bad  judgment  in  the  Exchequer,  which  was 
affirmed  in  the, King's  Bench;  for  the  term 
began  from  the  fcaft  of  the  Annunciation  in 
camputahon  of  the  twenty-one  years,  and 
upoji  the  5th  of  Atay,  in  point  of  intereji. 

.  .'Again,  in  an  a^Slion  of  trefpafs  againft  an   Comifli  v. 
executrix,   the  plaintiff  declared  of  a-  Icafe    ^f,^^^^^' 
made  to  the  tcftator.by  indenture,  made  the   s.  C.  Stilcs 
a5th  ,oi  March ^  anno  .,  habendum   ^^  a   »'^-    "  ^o*^ 

4iif  datus,''  for  fcvcn  years,   and,  upon  nil  Trin,  24./'* 

debe^  Car.  z. 
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^ehet  pleaded,  the  jury  found  that  the  plains 
tifi^-by  indenture,  dated  the  25th  o^  Marcb^ 
and  delivered  x^tjame  day,  demiied  the  land 
to  the  teftator,  to  have  and  to  hold,   **  frooi 
the  day  of  the  date,*'  for  the  term  of  fcvcn 
years,  from  thenceforth^  ^*  next^*  and   *'  mi- 
fnedtaielf*  following,  fcfr.     And,  upon  this 
verdift,  the  qucftion  was,  whether  the  Icate, 
in  point  of  commutation ^  was  to  commence 
from  the  "  making"  or  *'  from  the  day  of 
the  date  ?"  for,  if  the  fcven  years  commenced 
"  from  the  inaking^'*  then  the  plaintiff  had 
mijicken  the  leafe,  but  if  it  commenced  **frcm 
the  day  of  the  date,'*  then  he  had  declared 
fight  according  to  the  leafe.     It  was  argued, 
that  the   fevcn  years   were    to  commence 
"  from  the  day  of  the  date,"   and  not  from 
the  "  making"  of  the  Icafe,  for  that  the 
words  ^ould  bear  that  conftruftion  j  becaufe 
the   words,   **  from  henceforth*^   might  refer 
to  the  word,  ^^  from  the  day  of  the  date^^ 
and  fo  to  the  time  of  the  commencement  in 
point  of  intereft.  And  t4ien  the  words  fhould 
be*  taken,  as  if  the  leafe  had  been,  *^  to  have 
and  to  hold  from  the  day  of  the  date,  from 
henceforth   for  fevcn  y^ars,**  excluding  the 
iay  of  the  date  in  the  computation,  and  that 
was  probably  the  intention  of  the  parties ; 
and  not  that  the  leafe  fliould  commence  on 
one  day  in  f dint  of  contfufationi,  and  the  |iext 

day 


<lay  in  iMerifl :  alfo,  it  was  faiJ,  that  ther^ 
was  a  rent  rcfcrved  during  the  tenn,.  payable 
annually  upon  the  2^ch  of  Marcb^  the  laA: 
^ay  of  payment  whereof,  would  be  oiK  of 
the  term,  if  the  fcven  years  commenced  upon 
that  day.     Ei  per  Rolle^  "the  plaintiflf  hath 
tniilaken  his   leafe;  for  a  Icafe  habendum^ 
^^  from  henceforth^**  includes  the  day  of  the 
making,  and  a  leafe  habendum^  "  from  the 
day  of  the  dale,*'  excludes  the  "  d^y  of  the 
date:'^  and  with  this  agrees  £tfra;;V/i*s  cafe, 
which  he  affirms  to  be  law  \  (but  he  fays, 
that  if  fuch  ancient  patents  be  given  in  evi^ 
dence,  the  jury,  by  prefumption,   to  make 
the  patents  good,  may  find  that  they  were 
made  the  laft  inftant  of  the  day  of  their  date, 
and  then  they  were  good  in  law :  and>  fo  ir 
had   been  reiblved,  in  point  of  evidence  • 
Now,  the  babendumfhf:rt  being  ^*  adieJatusy* 
and  for  feven  years,   ^^  from  bencefortby  feV/* 
to  make  all  parts  of  it  (land,  it  muft  be  con- 
ftrued  to  commence  ''^  from  henceforth^'*  viz. 
as  to  the  computation  of  the  feven  years,  that 
they  (hould  begin  from  the  a^th  of  March  \ 
and  "  from  the  day  of  the  date/*  viz.  upon  ^ 
the  26  th  of  March  J,  in  inter  eft  and  pofjeffion. 

>  « 

But,  in  the  preceding  cafe,  Rolle  agreed.    Supra  fij#' 
that  if  the  leafe  had  been  made  to  have  and 
to  hold,   "  from  the  day  of  the  date,"  from 

"  henceforth'* 
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^.bencefortV'  for  fcvcn  years,  as  it  was   lo 
'^Mufgravi%  cafe,  then  the  plaintiff  would 
have  declared  right. 

Clayton's         .  Again,  in  Clayton^  cafe,  which>  as  hath 

i.fupra498l   ^^^^  f*^^»    ^**   ^  queftion  upon  a  Icafc, 

^<  habendum  from  bentefortb^'*  in  point  of  in- 
teredo  Lord  Cokcy  after  having  ftatcd  that  in* 
ftance,  and  the  judgment  thereupon,  goes  on 
Ifnd  lays  down  the  diftinfUon  between  a  de- 
mife  "  from  the  making,"  or  *^  the  day  of 
the  making,"  or  "  from  theday  of  the  date;" 
and,  then  his  lordfbip  obferves,  that  it  was 
adjudged  in  the  Common  Pleas,  Trin.  21ft 
Eliz.  where  the  words  of  the  ftatute,  27  Hen. 
8.  i6.of  enroHments,  were  (within  fix  months 
"  after  the  date''  of  the  faid  writings  indent- 
ed;,  that,  if  fuch  writings  had  a  date,  the  fix 
months  fiiould  be  accounted  from  the  ^^date^ 
and  not  from  the  "  delivery  j"  but,  if  ihey 
had  no  date^  then  the  fix  months  fiiould  be 
counted  from  the  delivery;  and  then  he 
cites  Djer^  5  £//z.  218.  the  cafe  of  enroll- 
ments, and,  that  the  "whole  day ,  fiiould  be  ac- 
counted, in  law,  the  date  of  the  indenture, 
/;;  fuch  cafe  ;  unde  fequitur^  fays  he,  (i.  c*) 
from  thofe  two  cafes  of  enrollments,  (the  for- 
mer of  ^ich  was  an  inftance  of  a  deed  with- 
out  date,  and  therefore,  to  be  calculated  from 
the  delivery,  the  latter  of  which  was  a  deed 

dated 
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^atedj  and  therefore,  to  be  calculated  from 
the  date))  that,  in  Juch  cafes  \  namely,  (cafes 
of  computation),  dilivery  and  date  being  the 
fame,  "  from  the  date,*'  and  "  from  the 
day  of  the  date,''  are  all  one  fenfe^  for,  as 
tnucb  as]  in  judgment  of  law,  <'  the  date," 
in/mh  ca/e^  doth  include  the  whole  day  of  the 
date.  It  is  plain,  that  the  general  conclufion 
of  Lord  Coke^%  report  of  this  cafe,  cannot  be 
carried  further  than  this,  that  is,  than  to 
cafes  of  enrollments,  and  the  like,  becaufe 
the  premifes  will  not  warrant  fo  doing ;  for 
Ijord  Coke^  has  before^  in  the  fame  report, 
ftated  Claytonh  cafe,  wherein  he  holds, 
*•  frcm  henceforth^^  as  analogous  to  the  time  of 
delivery^  and  that  this  includes  the  day  of 
delivery ;  and  diftinguilhes  that  "  from  the 
day  of  the  date,"  or  *^  the  day  of  the  mak- 
ing," which  excludes,  as  he  fays,  "  the  day  of 
the  delivery." 

And,  ^  his  lordfhip,  ifl:  Inft.  4^.  where 
he  again  mentions  the  conftruftions  of  '*  a 
datu,'*  and  "  a  die^  datusy^  as  the  fame  in  con- 
ftru6lion,  cites  Clayton's  c^fe,  and  the  oafe  of 
enrollments,  in  Dyer  and  Moore,  as  the  au- 
thority upon  which  he  grounds  th^t  pofuion  \ 
what  he  there  lays  down  can  be  of  no  autJbo- 
rtty,  further  than,  as  it  is  warranted  by  thofe 
cafes  f  apd  then  it  is  of  ooneat  all  as  a  gener/il 

frq^ofitiony 
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fropijition^  but  only  as  with  relation  to  1 
matter  of  computation  from  a  time  paft. 

Pollard  V,  But  if  one  having  a  power  to  make  leaies 

iC^"ca/io.  f^*"  twenty- one  years  in  pollefljon>  make  a 
iBq.Ca.Abr.  leafe  to  A,  for  twenty-one  years,  for  the  pay- 
542.  PI.  2.      xt\i:ni  of  debtSi  which  Icafc  is  made  from  a 

time  to  come>  and  fo  not  purfuant  to  the 
power,  yet,  being  for  what  is  deemcti,  in 
equity,  a  good  confideration,  it  will  be  iberi 
ftjpportcd. 

Before  we  return  to  the  confideration  of 
the  judgment  of  the  court  of  King's  Bench 
in  the  cafe  of  Pugh  and  the  Duke  of  Leed9, 
it  is  nccefiary  to  advert  for  a  moment  to  th« 
mearing,  or  rather  application,  of  the  words 
**  ificlufive*'  and  "  exclufivey*  when  made  ufe 
of  with  reference  to  thcfeleafes;  for  much 
of  the  confufion  that  hath  of  late  arifen  upon 
this  fubjcd,  fcems  to  have  proceeded  from 

pot  having  fufficiently  confidcred  the  true 
meaning  of  thefe  words  in  their  application 
thereto.  When  it  is  laid  down,  as  a  poAtion 
of  law,  that  if  a  leafe  be  made  habendum^ 
"  a  die  datus^^  it  is  exclufivc  of  the  day  on 
^hich  it  is  made,  and  that  if  a  leafe  be  mad^ 
habendum  ^^  a  datu^^  iti»exclufive  of  the  day 
on  which  it  is  made,  we  are  apt  to  refer  exclu- 
five  and  inclufive  to  the  particle  (i)  or  (from), 
confidcring  that  particle,  as  the  hy,  to  the 
fenccnce>  and,  fo  are  led  to  conceive,  that  (a) 

or 
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or  (from),  has  no  precife  meaning,  but  is^ 
i//elf,  "  inclufivc"  or  "  cxclufivc,"  as  the 
cafe  m^y  happen  to  be ;  whereas,  "  inclu- 
five"  or  "  exclufive/'  refer  to  "  Jay^*'  cither 
expreffed  or  implied.  Thus,  when  we  fay, 
'^  a  die  datusy*  is  **  exclufivey*  we  mean  that 
the  "  day  of  the  date"  is  excluded  out  of 
the  leafc ;  fo,  when  we  fay,  **  h  datu^'*  is 
**  incluftvey^  we  mean,  that  the  whole  or  a 
part  of  the  day  on  which  the  leafe  is  dated 
is  included  therein  :  but  the  particle  (from) 
is,  in  both  cafes ^  if  the  rights  of  third  perfons 
•  make  it  material  to  afcertain  the  fa£l  or  thing 
to  which  it  refers  precifely  as  the  terminus  i 
quoy  exclufive  of  it.  As,  if  a  kafe  be,  baben- 
dum  "  a  datu^*  in  point  of  intercft,  "  datus^'* 
fignifying,  as  there  applied,  an  a£t,  namely, 
the  delivery,  all  time  preceding  the  aft  of 
delivery,  is  excluded ;  and  the  leafe,  as  to 
t bird  perfons y  takes  cffeft  from  the/r^f^  mo- 
ment of  the  date,  (i.  c.)  delivery  -,  fo,  if  a 
leafe  be,  habendum  '*  i  die  datus,''  (the  day 
being  there  the  thing  refered  to,  from  which 
the  leafe  is  to  commence  in  iqtereft)  excludes 
all  time  previous  to  the  determination  of 
the  day  of  the  date^  and  differs  from  the 
former  limitation,  only  in  this  refpeA,  that 
the  former  takes  effcdb  from  the  "  time  of 
delivery,"  the  latter,  "  from  the  day  of 
delivery.*' 

Mm  To 
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Pughv.  •    To  return  to  the  judgment  of  the  court  of 

Leeds,  Icing's  Bench,     It  is   alked,    "  what  is  the 

date  ?"  "  the  date/*  (it  is  anfwcrcd)i  "  is  a 
*'  memorandum  of  the  day  when  the  deed  was 
^'  delivered :  in  Latin,  it  is  datumy  and  daUm 
tali  die,  is  delivered  on  fuch  a  day.  Then, 
in  point  of  law,  there  is  no  fr^ftion  of  a 
day,  it  is  an  indivifible  point.  What  is 
the  day  of  the  date  ?  It  is  the  day  the  deed 
is  delivered ;  the  date,  and  the  day  of  the 
date,  muft  be  the  fame  thing.  The  d/ty 
*'  of  the  date  is  only  ^fuperfluous  exprcflSon. 
It  is  impoffible,  in  common  fenfc,  to  dif- 
tinguilh  the  one  from  the  other.**  The 
ancient  fages  of  our  law,  arc  charged  in  this 
judgment,  "  with  having  adopted  a  con- 
*'  ftruftion  upon  the  word  "/r^«"  againft 
the  fenfe  of  mankind,  againft  convenience, 
and  againft  jufttce,  and  founded  upon 
"  fubtleties,  that  even  the  fchoolmen  would 
*'  have  been  alhamed  of.''  I  confcfs,  there 
fcems  to  me,  to  be  more  fubriety  in  the 
throwing  together  the  half-dozcti  foregoing 
fentences,  than  in  all  the  cafes  that  have 
hitherto  been  cited  upon  this  fubje£t*  We 
are  told,  ''  that  the  date  is  a  memorandum  of 
*'  the  day  on  which  the  deed  is  delivered, 
^,*  znd  datum  tali  die,  is  delivered  on  fuch  a 
**dayi  and,  the  day  of  the  date,  is  the  day 
^'  on  which  the  deed  was  delivered.    The 
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*'  date,  therefcre^  being  alfo  defined  to  be 
*' the  day  the  deed  is  delivered,  the  date, 
^'  and  the  day  of  the  date,  muft  be  the  fame 
^*  thing/'  But,  if  we  carry  this  mode  of 
reafooing  as  far  as  it  will  go,  vft  fhall  fe^ 
that  there  is  no  abfurdity  that  may  not  b^ 
fupported  by  it  ^  for  the  dace  has  alfo  been 
dirSned  to  be  a  memorandum  of  the  day  on 
ivhich  the  d.ecd  is  delivered;  and  date  is 
defined  to  be  the  day  oq  Y'hifch  the  deed  is 
delivered ;  why  then  the  date  being  defined 
to  be  a  memorandum,  ^nd  the  date  being 
alfo  defined  to  be  the  day  on  which  the  deed 
is  delivered,  it  might  be  contended  with  • 
equal  force,  that  a  day  was  9  mepiorandum^ 
and  a  tnemorandum  a  day. 

The  argument  fays,  that  "  the  day  of 
the  date"  is  only  a  fuperfluous  expreffion. 
*^  It  is  impoffible,  in  common  fenfe,  to  dif- 
^^  tinguilh  the  one  from  the  other.  Date^ 
**  does  not  mean  the  hour  or  the  minute, 
but  the  day  of  the  delivery.  And,  in  law, 
there  is  no  fradion  of  a  day.  It  is  an  in- 
"  divifible  point."  If  it  were  true,  that  in 
law,  there  was,  no  fr  aft  ion  of  a  day,  there 
might  be  fome  plaufibility  in  this  kind  of 
argument;  but,  if  that  propofition  be  un- 
true, the  conclufion  that  is  founded  upon  it 
cannot  ftaod« 
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It  is  true,  that  in  queftions  between  parties 
to  a  contraft,  the  law  prefumcs  that    an   ad 
done  on   any  particular  day,    was  done  the 
firft  minute  of  that  day :   which  is  ^fiRionoi 
law  adopted  for  general  convenience,   and 
conformably  to  the  ordinary  ufage  of  man- 
kind,  who  commonly  make  their  contra&s 
from  days,  and  not  from  hours  or  minutes. 
The  law,  therefore,  in  conformity  to  general 
ufage  holds,  that  where    an    indenture  of 
^         leafc  is  delivered  at  four  o'clock  in  the  after- 
Cafe,  3d!        noon,  of  the  loth  oijuniy  for  a  year,  that 
Rcfol  5  Rep.   this  leafc  fhall  end  the  19th  day  of  JunCy  in 

the  next  year;  for  the  law,  in  this  computa- 
tion, doth  rejcft  all  fractions  and  divifions 
of  a  day  for  the  uncertainty,  which  is  always 
the  mother  of  confufion  and  contention* 

But,  fiftions  of  law,  hold  only  in  refpeft 
of  the  ends  and  purpofes  for  which  they 
were  invented ;  when  they  are  urged  to 
an  intent  not  within  the  reafon  or  policy  of 
the  fidion,  the  party  interefted  may  flicw 
the  truth.  Thus,  if  a  bond  be  made 
the  I  ft:  of  January y  and  releafed  the  fame 
day,  the  bond  may  be  avered  to  have  been 
made  before  the  releafc.  So,  if  a  feme  folc 
bind  herfelf  in  a  bond,  and  the  fame  day 
marry,  you  may  aver,  that  flie  delivered  the 
bond  before  the  marriage*    If,  on  an  afTife, 

It 
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it  appear,  that  the  diffcifin  was  done  the  fame  4  W-  6.  ?•  »• 
day  on  which  the  writ  is  tefted,  it  fliall  not     ^ 
therefore  abate ;  bccaufe  the  affife  niay  be 
purchafcd  after  the  diffeifin.     And,  if  a  writ 
abate  one  day,  and  another  writ  be  purcha-   -Allen  34. 
fed,  which  bears   tefte  the   fame  day,  the 
law  will  prefume  it  taken  out  after  the  abate- 
ment of  the  firft  writ.     So,  where  there  was  j^T^yricsr. 
a  robbery,  9th  Oil.  i^  Ja.  it  was  alledged,   the  Hundred 
in  arrcft  of  judgment,  that  the  aftion  was   ^^^eW 
not  brought  within  the  year;  for  that  there 
was  but  one  9th  of  OS.  within  the  year,  and 
the  9th  of  Off.  13  Ja.  ought  to  be  included 
within  the  year,  and  the  9th  of  03.  14  Ja. 
excluded:       And   then,    the   9th  of    Oil. 
13  7^»  was  the  day  of  the  tefte  of  the  wrir, 
,Jb  the  tefte  was  not  within  the  year.     But, 
Hobart  zxid  fTynch,  Chief  Juftices,  faid,  that 
it  was  not  fo ;  for  a  fraction  of  a  day,  in 
Jucb  cafe,  was  allowed.     That  was,  that  the 
robbery  committed  the  9th  of  OS.  13  Ja. 
might  be  within  the  year  of  the  bringing  of 
the  writ  9th  OS.  i^Ja.  by  the  divifion^  of 
times  in  a  day  i  for  the  robbery  might  be 
committed  1 3  Ja.  in  the  afternoon,  and  with- 
in the  year  of  the  bringing  the  writ  14  Ja. 
in  the  forenoon. 

And,  Hobart  faid,  in  the  foregoing  c^fe, 
that  it  had  been  adjudged,  that  if  a  leafe  were 
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made  hahendum^  d  confeSione^  qeSlicnt 

lay  the  fame  day,   becaufe  of  the  divtfian  y 

the  farts  of  a  day. 

Supra  492.          Again,  where,  in  the  cafe  of  Butler  ▼• 
^94-  Fincber^  Lord  Coke  fuggcfted,  that  it  might 

be  intended  to  make  the  livery  in  that  cafe 
good,  that  the  livery  was  made  in  the  fame 
inftant  of  time  that  the  firft  day  did  cud, 
and  fo  the  leafe  be  made  good  by  fuch  a  fa- 
vourable conffruftioni   ut  res  maps  vaUmt 
quam  pereat,   and  this,  e/pecially,  where  no 
time  of  livery  made  was  found  in  certain. 
The  court  unanimoufly  held,  that  no  pre- 
fumption  could  be  made  rcfpefting  the  time 
of  day  of  a  delivery  ;  for  that  thcpreci/e  time, 
when  it  was  made,  whether  in  the  forencmf^ 
afternoon,  or  in  the  laft  infiant  of  the  day, 
was  merely  a  matter  infa£l,  and  therefore,  m/ 
to  be  taken  by  an  intendment,  one  way  or 
the  other. 

• 

But  the  obfervation  of  the  court  of  King's 
Bench,  in  their  judgment  now  under  con- 
fideration,  "  that  in  the  cafe  of  Comijb  and 
*^  Cawfey,  it  was  faid,  that  if  there  was  a 
**  que  ft  ion  upon  letters  patent,  like  Bartoieks 
**  cafe,  to  make  the  patent  good,  the  jury 
**  might  find,  that  they  were  made  the  laft 
**  inftant  of  the  day^  and  that  Sir  Eardly 
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*^  fVUtflot  did  fo  in  a  cafe  that  came  before 
**  him,  viz.  he  Jcft  it  to  the  jury  to  find  that 
^'  livery  was  made  thp^aft  inllantpf  theday," 
fully  admits  this  doftrine,  as  to  the  pre- 
cifion  required  in  thefc  cafes,  with  rcfpcft 
to  the  moment  of  making  the  livery: 
for,  why  (hduld  Sir  Eardly  fVilmof  have 
burdened  the  confcience  of  the  jury  with 
afcertaining  the  precife  inftant  of  the  livery, 
when,  according  to  the  principle  now  contend^ 
ad  for^  finding  the  day  would  have  beea 
fufficient,  that  being  (as  alledged),  in  law, 
an  indivijible  point  of  time :  That  ftep  wa$ 
^tally  unneceflary;  for  it  is  impoflible  to 
come  nearer  a  pfccifeumty  than  to  an  in- 
divifible  point  of  time :  as,  if  a  day,  in  confi- 
deration  of  law,  be  indivifible,  it  is,  quoad 
ibat  particular  purpo/e^  in  law,  what  an  in- 
ftant is  to  our  perceptions,  viz.  the  fnialleft 
modification  of  time  that  the  law  knows. 
Now,  as  the  notion  of  time  or  duration  is  got 
by  the  perception  of  a  fuccefllon  of  ideas, 
and  the  fmallcft  portion  of  time  we  know  of, 
is  that^  which,  in  our  perception,  admits  no 
fucqeilion,  and  tberefore^  is  to  us  indivifible ; 
whatever  exifts  in  that  portion  of  time  oc- 
cupies the  whole  of  it,  and,  for  that  rea/on, 
precludes  further  divifibility.  Then,  if  a 
day  be,  in  law,  an  indivifible  portion  of  time, 
whatever  exifts  in  that  portion  of  time,  muft, 
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in  confidcration  of  law,  occupy  the  whale  of 
it ;  and  therefore,  any  a£t  that  cakes  place  in 
the  courfe  of  a  day  muft   be  confidered  as 
ixijling  the  firfl  as  well  as  the  laft  inftant  of 
that  day  :      Confequently,    it  was  giving 
the  jury  a  very  unneceffary  trouble  to  re- 
quire them  to  afcertain  the   inftant  of  the 
day  at  which  livery  was  made,  when  a  day, 
in  law,  was  an  indivifible  point  of  time,  and, 
therefore,    if    they  found    the  livery   was 
made  on  a  day  certain,  they  found,  in  Jaw^ 
that  it  was  made  the  laft  inftant  of  the  day  ^ 
bccaufe  the  aft  of  livery,  in  prefumption  of 
law,  took  up  the  whole  day  to  do  it  in,  and» 
therefore,  was  in  fieri  the  laft  inftant  of  the 
day,  zs  well  as  the  firft  inftant. 

But,  To  far  is  the  law  from  confidering  a 

day  as  an  indivilible  point  of  time,  when 

\  the  intercft  of  third  perfons  requires  that  it 

fhould  be  divided,  that,  rather  than  a  man's 
right  fliould  be  loft,  it  even  admits,  for  the 
purpofes  of  juftice,  the  pofTibility  of  two 
times  in  one  inftant.  As  if  there  be  two 
jointenancs,  and  one  of  them  devife  his  (hare 
by  will,  this  is  held  to  be  no  feverance  of 
the  jointure:  Yet  the  tide  of  the  furvivor, 
and  that  of  the  devifee,  arife  in  one  and  ^hc 
fame  inftant,  namely,  the  inftant  at  which  the 
dcvifor  dies.     So,  if  there  be  two  jointenants 
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in  a  perfonal  thing,  and  one  of  them  commit 
fuicide,  the  other  fhall  have  that  by  furvivor- 
ihip  which  was  held  in  jointenancy;  and 
yet,  by  the  a£k  of  fuicide,  all  the  perfonal 
cftate  that  the  felo  deje  had,  at  the  time  of  his 
death,  is  forfeited  to  the  crown ;  but  the 
law,  to  avoid  doing  injuftice,  fuppofe^  a 
poiTible  divilion  in  that  infianty  and,  in  its 
contemplation,  conceives  a  priority  in  favour  • 
of  the  furvivor,  viz.  that,  in  that  injiant,  his 
title  by  furvivorfbip  vefts  the  thing  in  him, 
before  the  title  of  the  ctown  by  the  forfeiture 
attaches  on  it. 

It  ieems  therefore,  that  the  obfervation 
that,  in  cafes  of  patents  or  of  leafesj  the  jury 
may,  ut  resmagis  valeat  quamfereat,  prefumc 
a  livery  at  the  laft  moment  of  the  day,  only 
applies  to  cafes^  where,  from  the  antiquity 
of  the  inftrument,  the  a3ual  time  of  the 
livery  cannot  be  proved  i  in  which  cafe,  as 
the  jury  mufi  prefume  and  find  a  time,  it 
is  reafonable^  that  they  ihould  prefumc 
and  finA/ucb  a  time  as  will  fupport  the  in- 
ilrument :  But  this  prefumption  can  never 
operate  where  there  is  pofitive  evidence  of 
the  precife  time  of  the  faft ;  for  the  poiitlve 
evidence  mud  always  controul  the  prefump- 
tive. 

Now 
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'i^ovf  making  is  to  a  Icafc  for  years,   what 
livery  is  to  a  leafe  for  life,  and  therefore,  the 
makings  in  the  former  Ci^e,  is  zfaffy  ^s  livery 
is  in  the  latter  cale ;  confequentlj,  if  a  Leai^ 
for  years  were  made  under  a  power,  and  \t 
became  neceflary  to  (hew -the  precife  time  of 
the  making,  to  afcertain  whether  it  were  in 
poffcflion  or  rcverfion,  if,  from  its  antiqmiy 
or  any  other  circumftance^  that  faft  could  not 
be  afccrtained,   a  jury   might  find  fuch   a 
making  as  would  fupport  the  inftrument. 
'  But,  if  the  aUkal  time  of  the  making  could 
be  fhewn,  the  making  being  zfaS  which  the 
jury  are  to  find,  they  muft  find  the  faft  as  it 
IS,  if  it  be  a  fa6t  efiential  to  the  right  of  a 
third  pcrfon. 

Another  plaufible  argurtlcnt  ufed  in  fap- 
port  of  the  judgment  in  queftion  is,  that,  in 

^  the  cafe  of    the  Attorney  General  and  the 

Countefs  of  Portland,  all  the  leafes  from  the 

^  civil-lift  aft,  down  to  the  moment  of  that 

upon  which  the  queftion  was  then  in  agita- 
tion, were  fearched,  and  chey  were  nearly 
half  the  one  way  and  half  the  other.  Eighty 
were  gratited  •'  from  the  date  or  making," 
and  above  fcventy  "  from  the  day  of  the 
date,"  or  "  making ;"  all  thefe  leafes  had 
paflcd  the  great  feal,  and  likcwife  the  feal  of 
the  Exchequer ;  from  this  circumftance,  it 

was 


cc 

€€ 
€€ 
€€ 


(    539    ) 

was  argued,  ^'  that  it  was  plain  that  the 
**  queftion  turned  upon  the  conftruftion  of 
"  the  Englijh  words,  and  what  fenfc  they 
•*  bore.  If  the  court  was  right,  nothing 
could  be  iojirongj  as  that  all  the  officers  of 
the  crown  who  had  been  concerned  in  making 
the/e  leqfeSi  looked  upon  the  words  as^noni^ 
mouSi  ^^d  /tiered  them  to  pa/s  and  repajs 
unnoticed:  It  was  demonftration,  that  b/ 
*'  ufing  both  indifferently,  tney  underftood 
*'  them  to  be  both  the  feme  thing.  If  there 
**  was  nothing  more  in  the  queftion^  than  that 
*'  all  the  law  officers  concerned,  had,  in  the 
*'  above  mentioned  cafes,  confidered  the  two  ^.. 

*'  expreflions  as  fynonimous,  that  would  be  .  ' 

^^/ufficient  to  guide  the  opinion  of  the  court. ^* 

In  anfwer  to  this  part  of  the  argument,  it 
is  only  neceffary  to  cite  the  obfervations 
made  upon  fuch  an  argument,  from  ufage  in  a  . 
cafe  precifely  fimilar,  viz.  Magdalen  College 
cafe,  as  to  powers  of  leafing  under  the  1 3  Eliz. 
It  was  there  faid,  that  after  the  aft  of  1 3  Eliz.   '  ^  ^^P*  ^^* 
divers  maders  and  fellows  of  colleges,  deans 
and  chapters,  mafters  or  wardens  of  hofpitials, 
and  others,  having  fpiritual  and  ecclefiaftical 
livings  had  made  eftates  and  leafes  to  Queen         ' 
Elizabeth^  and  to  the  king,  that  then  was 
(in  the  manner  therein  contended  againft) 
which  were  granted  over  and  transfered  to 
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many  pcrfons,  all  of  which  were  made  by  the 
advice  of  men  learned  in  the  law,  and  of  the 
ioun/el  learned  of  the  king  and  queen  i  and  that 
the  change  of  fuch  a  common  and  conftant 
cpinion,  upon  which  the  interefts  and  eilates 
of  fo  many  men  depended,  would  be  the 
occafion  of  great  vexation,  fuits  in  law,  and 
the  ruin  of  many,  who  had  not  only  fpenc  their 
Jubjlance,  or  the  greateft  part  of  it,  upon 
fuch  eftates  and  leafes,  but  alfo  laid  out 
much  ufon  new  building,  and  other  charges 
upon  them,  all  which  would  be  utterly  lofi, 
ii'R^,  7JI     Sedper  Juftices  Coke,  Croke,  Dodder id^e  and 

Haughton.  As  to  the  number  of  leafes  that  had 
been  made  fincc  the  ftatute  o( Elizabeth,  Firft, 
that  it  was  more  ex  confuetudine  clericorum, 
who  imitated  precedents  of  leafes  made  before 
the  13  th  Eliz.  than  of  zny /age  advice  of  men 
learned  in  the  law*  Secondly,  that  multitudo 
errantium  non  parit  errori patrocinium.  And  as 
to  the  inconvenience,  that  was  greater,  and 
concerned  more  perfons  on  the  fide  the  court 
decided  in  favour  of,  than  the  other. 


Having  gone  through  the  arguments  ufed 
in  fuppoit  of  this  judgment,  and  fubmitted 
to  the  reader  fuch  obfervations  as  occured 
thereon,  I  fhall  leave  this  cafe,  only  making 
one  obfervation  more.  There  may  be  thofe 
who  will  charge  me  with  having  taken  great 
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pains  to  fubvert  the  principles  of  a  deer- 
lion,  which  has,  at  leaft,  the  merit  of  ef- 
feftuating,  in  fubftance,  the  intention  of  the 
donee  of  the  power,  that  otherwife  would 
have  been  overturned.  The  anfwer  I  fhall 
give  to  this  charge?,  fhould  it  be  made^  is, 
that 

'*  TVill  be  recorded  for  a  precedent, 

•*  And  many  an  error,  hy  the /ami  example, 

"  Will  rujh  into  the  ftatt:* 

Sbake/pean* 

Before  I  quit  that  part  of  the  fubjeft  on 
which  I  ann  treating,  refpefting  the  A^-  .  *•  ' 
hmdum  in  leafes  made  under  powers,  I  (hall 
add  a  few  general  obfervations,  as  to  thofc 
cafes,  where  the  duration  of  the  leafe  is  go- 
verned by  the  continuance  of  lives.  * 

.  If  a  power  be  created  to  leafe  for  three  lives,   Alfop  v.Pine, 
it  will  be  well  executed  by  a  leafe  for  three   S^^^^  44- 
lives,  and  the  longer  liver  of  them,  becaufe, 
for  three  lives,  and  for  three  lives  and  the 
longer  liver  of  them  is  all  one. 

In  the  cafe  of  Baugb  v.  Haynesy  one  objec*   Bawgh  v. , 
tion  made  to  the  leafe  was,  that  it  was  not   cro.  Ja'  ^6. 
made  for  three  lives  direftly,  but  nnade  to 
J.  S.  for  the  three  lives  of  his  three  brothers 
therein  named.     SeJ  per  curiam^  that  objec- 
tion was  of  no  force ;  for  a  leafe  to  one  for 

three 
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three  lives,  and  to  three  for  their  three  livcs^ 
was  all  one. 

It  was  agreed  by  the  court,  in  Whiihck\ 
cafe,  that  a  power  to  make  a  leafe  for  three 
lives,  was  not  well  executed  in  law,  by  a  leafe 

for  ninety- nine  years,  determinable  upoA 
three  lives.  And  the  reafon  feerns  to  be, 
that  the  eitates  are  different,  one  being  a 
freehold,  and  the  other  a  chattel. 


Rattle  V*' 
Pophsun, 
Strange  992. 
Supra  365  • 


% 


Whitlock's 
cafe*  8  Rep. 
69.  b. 


So,  where,  upon  a  marriage  fettle{T\enr, 
power  was  given  to  every  tenant  for  life, 
when  in  pofTefTion,  to  limit  the  tenements  in 
queftion,  to  any  woman  he  Ihould  marry  for 
her  life  by  way  of  jointure,  and  m  bar  of 
dower  :  The  tenant  for  life  made  a  leafe  for 
ninety-nrne  years,  determinable  upon  the 
death  of  his  wife.  And  it  was  held,  that, 
jbowever  fhe  might  be  entitled  to  relief  in  a 
jCOMrt  of  equity^  yet,  at  law,  it  could  never 
^  faid  to  be  an  rC^ecution  of  ^  power. 

But  a  diftindion  is  taken  iqi  fFbirlcck*s 
cafe,  where  the  provifo,  creating  a  power  to 
ifnake  leafes,  is  in  the  beginning,  general, 
abfolute,  affirmative,  and  indefinite  1  as  to 
make  a  leafe  or  leafes,  grant,  or  grants,  &c. 
as  well  in  poflTeiBon  as  reverfion  of  heredita- 
ments, &c.  which  is  without  any  limitation, 

and 
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and  then  a  provifo  of  correftion  added ; 
namely,  that  fuch  Icafe  or  leafes,  grant,  or 
grants,  fhall  not  exceed  the  number  of  three 
lives,  at  moft,  or  twenty-one  years  i  v/hich 
claufe  is  negative,  and  qualifies  the  generality 
of  the  firft  provifo ;  fo  that  the  power,  by 
the  firft  claufe  is  general,  and  by  the  fecond 
qualified  not  to  exceed  three  lives,  &c. ;  and 
where  the  power  is  particular,  entire,  and 
afiirmative;  for,  in  the  former  cafe,  the 
donee  of  the  power  may  make  any  leafe  or 
grant,  provided  it  doth  not  exceeJ  the  utmoft 
extent  of  intereft,  that  the  power  warrants : 
As,  if  he  hath  power  to  make  ar^  leafe  or 
grant,  provided  it  doth  not  exceed  the  num- 
ber of  three  lives,  or  twenty-one  years;  there 
he  may  make  a  leafe  for  ninety-nine  years, 
if  three  lives  ftiall  folong  live,  for  that  doth 
not  exceed  the  number  of  three  lives,  but  in 
truth  is  lefs  J  for  every  term  for  years,  which 
is  but  achattl^,  is  lefs,  in  eftimation  bf  law, 
than  an  cftate  for  life,  which  is  a  freehold  : 
But,  in  the  latter  cafe,  he  muft  purfoe  the 
power,  which  is  particular  and  entire;  as,  if 
one  hath  power  to  make  a  leafe  for  three  lives 

or  twenty-one  years,  he  cinnot  make  a  leafe 
for  nihety-ninc  years,  if  three  lives  fo  long 
live;  for  the  power  is  to  make  a  leafe  for 
three  lives,  or  rwenty-one years  only;  and  a 
leafe  for  ninety-nine  years,  if  three  lives  live 

fo 


t 
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fo  long,  IS  neither  a  leafc  for  three  lives  nor 
for  twenty-one  years;  and,  therefore^  not 
warranted  by  the  power. 

I  Ld.  Raym.  And  fuch  powers  to  leafe,  habendum  for 
3169-  Whit-  ijygs  or  years,  may  be  either  abfolutely  for 
SRep.  70. b.   one,  two,  or  three  lives,  or  for  an  abfolutc 

term  of  years,  as  for  thirty  years.  Or  they 
may  be  qualified,  as  for  any  number  of  years, 
determinable  upon  one,  two,  or  three  lives. 

Fifthly,   As  to   rent  refer ved  on  leaics 
made  under  powers. 


Vide  Dongl. 
JRcp,  573. 
Ld.^Manf- 
iidd's  olifer- 
vations. 


Upon  this  head  pf  enquiry,  it  is  neceflary 
to  premife,  that  the  rules  of  law  adopted  in 
cafes  of  ecclefiaflicalleafes,  andof  leafcs  made 
by  virtue  of  the  ftat.  3a  Hen.  8.  as  to  Icafes 
made  by  tenants  in  tail,  apply  equally  to 
leafes  made  by  virtue  of  powers  in  fcttle- 
ments.  And  therefore,  the  authorities  de- 
cided on  the  former,  equally  apply  to  the 
latter. 


Banks  v. 
Brown, 
Moore  7;  9. 
S.  C.  Noy 
110. 


It  was  queftioned,  in  the  cafe  of  Banks  v. 
Brown,  whether  the  refervation  of  the  an- 
cient copyhold  rent  and  more,  in  a  leafe 
made  by  tenant  in  tail,  would  anfwer  the  de- 
fcription    of    the  ancient  accujlomed   rent, 

within 
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widiiil  the  ikM4  32  Hen^  8«  tod  it  was  hcldj 
that  it  woul^A 

Upon  t  tri^  at  law^  direfted  o«t  of  the  Momcen 
Exchequer  Chamber,  the  cafe  appeared  ^J^!*!?. 
to  be  this.  Upon  the  14th  of  Offoier, 
OMM  13  Car.  2.  the  Petty  Caajtons  of  St. 
P4ml%  made  a  leafe  of  the  recbory  of  St. 
Creg^9  for  tweaty-one  years  to  Ad^rria  aad 
his  wife,  rendering  40/.  a  year.  And  MBrrice^ 
corenanted  to  pay^  over  and  above  that  fum, 
a  couple  of  capons  yearly^  or  fix  {billings  aad 
eight  pence  in  money.  It  appeared  upon 
evidence^  thatj  in  a  former  leafi^  made  divers 
years  before^  there  liad  been  only  twenty* 
five  pouads  a  year  rent  referved  $  thati  in 
flAOther  leafed  there  had  been  thirty  feven 
pounds  a  year  referved ;  and,  in  aAother^ 
dght  and  thirty  pounds  fir  annum  1  but>  in 
the  iaft  leafe  of  all,  precedent  to  that  ia 
queftion,  forty  pounds  ^^  annum  had  been  re*^  if 

ferved»  and  a  couple  of  a^ens  i  and  it  wag  j.'*. 

found,  that  the  exceptions  out  of  the  other  -^ 

leafejs>  were  more  large  than  tbofe  out  of  the 
leafe  then  in  being.  And  the  queftioa  was# 
vhether  the  laft  leafe  was  good  in  law  i  A^d 
jit  was.heid»  by  HaU^  Chief  Baron^  that  the 
accuftomed  rent  mentioned  in  the  ftatuoe^  « 

tmght  to  be  uoderftood  of  the  rent  referved  S^ 

f^on  the  (i|f  leafet  and  not  upon  tbb  firftj  '^^^ 

N  n  -     for 
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•  •  •         •    I 

;.  for /Atf/ rent  having  been  altered  fincc,  could 
not  be  called  the  accuftomcd  rent^ 

•  >      .  « 

Per  Holt  in  l^^d  Holt,  upon  thc  authority  of  this  cafe, 
Orby  V  Mo-   delivered  it  as  his  opinion,  in  the  cafe  of 

Re°'6^6^S*C  ^^^  ^'  ^^^^^*  **^  if  a- power  were  to  Icafe, 
Pre.Ch,2s7.  referving  the  ancient  and  accuflomable  rent, 
!.Y^'""^^''    this  fliould  be  underftood  that  rent,    which 

was  referved  at  the  creation  of  the  power,  if 
a  Icafc  were  then  in  being ;  or  that  which 
was  laft:  hfore  referved,  if  no  leafe  were 
,  then  in  being :  •  for  he  who  created  fuch  a 
power,  intended  no  more,  than  that  the 
leflbr  and  Icflee  fhould  not  be  able  to  put 
the  eftate  in  a  worfe  condition,  than  it  was 
in  when  the  power  was  created,  but  fhould 
keep  it  in  the  fame  plight  and  condition,  at 
leaft,  as  it  was  in,  when  fo  fettled.  There- 
fore, he  faid,  that  fuppofe,  anciently^  there 
had  been  a  variety  of  rents  referved  i  as  for 
inftance,  \os.  for  many  years  before  ancietUfy 
•referved  i  and  20  j.  fome  years  before  the 
fettlemcntj  and,  at  the  time  thereof,  the 
lands  were  not  in  leafe  :  In  that  cafe  the  acj. 
rand  not  the  los.  though  a  much  ancienccr 
rent,  fliould  be  the  ancient  rent  i  for  thc 
.length  of  time,  in  that  cafe^  was  not  material. 
The -ancient  rent,  in  fuch  cafe,  was  not  to  be 
taken  in  refped:  of  time  paft,  but  of  the 
time  to  come.    In  fuch  cafe,  reference  muft 

be 
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be  'made  to  the  l^afe  that  was  in  efle  at  the 
time  of  creacing  the  power,  or  that,  laft  be- 
fore in  being  at  the  cime  of  fuch  ^ettleaijcntj 
^nd  the  rent  thereon  rcferved^  was  the  ancient 
rent,  in  rcfpcft  of  any  Icafe  to  be  .m^dc^pur- 
fuant  thereto.  As  i(a  leafe  h^d  been  mad«  four 
years  ^^(?r/>  at4/.  and  another  were  ijiadc 
tbetiy  referving  the  ancient  and  accuftomed 
rent ;  that  leafe  of  4/.,  in  refpefl  of  the  leafe 
to  be  niade,  which  was  then  2i  future  a6t  to  be 
done,  was  ancient,  and  the  rent  thereof,  was 
old  rent,  in  refpeft  of  the  new  leafe.  He 
would  fuppofe  a  variety  of  rcfervations  of 
rent  at  feveral  times,  as  ipj,  forty  years 
ag<5,  and  20 i.  twenty  years  ago;  yet,  the 
lafi  refervatibn  of  twenty  Ihillings,  muft  be 
fhc. ancient  rent;  otheryrife  fuch  a  power 
could  not  be  executed :  And  therefore,  e^ 
neceffitatey  it  muft  be  brought  to  fonie  cer- 
tainty, (as  he  had  done),  to  know  what  wa$ 
intended  by  thefe  words,  ancient y  u/ual,  and 
accuftomed  rent.  The  reafon  of  the  law  was 
with  him;  and  for  this,  he  depended  upon 
Mortice  and  Antrobusy  which  he  faid,  was 
an  undoubted  authority,  and  could  not  be 
ihaken  \  and  it  would  be  no  anfwer  to  fay, 
that  ex  necejjjitatey  fuch  a  conftruAion  was 
made  there,  becaufe  it  was  an  eccleflaftical 
cafe :  And,  that  a  Dean  and  Chapter,  once 
referving  a  greater  rent  than  formerly,  could 

N  n  2  never 
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never  ditniiltfh  it  again  $  but  tenant  in  fift« 
&nple,  might  make  leales  at  50/.  and,  after* 
wardsj  at  loj.  and  then  make  ft  fetdeneiit; 
ailiad  been  done  in  this  cafe:  Wliatik» 
Ihould  the  10 /•  or  the  gos.  he  the  ancient 
rent?  hehdd,  that  the  loj.  ffaould  be  it| 
for  m^gns  and  mimts,  would  not  be  any  ai!-^ 
tcraition  of  the  cafe^  nor  did  vary  it  in  one 
viray  or  the  other :  If  a  Dean  and  Chapter 
might  increafe,  but  not  dimiiiffti,  becaufe 
the  ftatute  retrained  them,  diis  was  not  the 
cafe  of  tenant  infee-fimptej  Goliad  an  ab* 
fblute  power  to  dimitiilh.  And,  what  he^ 
at  the  time  of  the  fetdemertt  made^  thought 
Was  a  rent  fufiicienty  fliould^  upon  a  power 
rcferved  to  him  over  his  ancieiit  eftate»  fat 
the  meafure  of  his  intention.  And  bis  lord** 
Ihip  faid>  that^  without  a  certainty,  the  power 
could  not  be  executed,  even  by  reiferving  a 
fum  in  particular ;  and  therefore^  Ire  gave  It 
as  his  opinion,  that,  upon  any  feftlement, 
where  a  power  was  referved  to  ^e  tenant  far 
life  to  make  leafes  of  the  lands,  in  that  fettle- 
ment^  (which  were  anciently  and  accuftom* 
ably  demifed,  and  whereof  fines  had  been 
taken),  at  the  ancient,  ufual,  and  accuftom* 
able  rent,  for  three  lives,  or  one  and  twenty 
years,  or  any  other  number  of  years,  determin* 
able  on  three  lives,  that  rent  which  was 
then^  or,  laji  befinre  referved,  upon  a  leafe  in 

belng» 
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bmngy  of  the  fanie  lands^  or  on  zltz&'whiA 
exfnrel  laft  before  the:  timeof  the:  fttdement 
fnadc>  muft  be  the  &ii3».and  naotherA 

But  lAtdCcwper^  in  the  fhme  eale>  doubtt 
edi  as  to  this  pmnt^  and  fuggeftedj  tha^  fup*  3  ch.  Rq>. 
po(fe  landar  were  leafed  once  at  a  gneatcPy  ^3* 
and  twice  at  a  leflfer  rent^  h&  took  the  rent 
ofthefdrmer  leafe  to  be  the  ancient  rent; 
the  laft  leal^  might  be  noade  bf  him  tbat:  had 
tlie-  fee>  who-  was  not  bound  to  nefervjQ  -the 
ancient  rent,  but  might  let*  it  for  nothing  if 
kepleoftdl  Sd>  hislonUhipthoaght^  this;rule 
likcwtft  could  not  appljr  to  lands  anciently 
demifed^  whereof  fines*  had  been  taken.;  for 
ilMre  the  raMS:  were  more  or  lefs^  as  the  fiDCs 
nverc  higher  or  lower* 

H^wever^  bothtfteft  opinions  feem  to  bo 
maintainaUe  under  <£fieQent.circumftaaott ; 
for  it  appeans  to  be  rery  rea&nable^  thai^ 
wheoe  laodls  ham  been  ufiialiy  letMa  ai^  rack 
sontsv  tbe  sent  that  was  hift  refervedi  upon 
leaics  preceding  the*  creation  of  the  poweri^ 
OmM  be  uodrofltood  to  be  the  rent  allpdisd 
to  bjr  ^f  cteatfti:  oC  i^e  power^  wheQ  he  rt^ 
£wfr  ta  th^  ancient  reff^yat'i<Hb  ^  the 
4irttetiQQb  by  which^  a.  nem^  referyation  is  to 
begaYcsoed::  Fofj  itisoottobe  fuppoicd> 

tkjtt^  when  the  o^ner  oC  ann  ci^atft  far m^  it 

N  n  3  out 


•but  oii  leafes  without  HncSy   he  'wiH  not 
teferve  the  beft  rent  that  can  be  had ;  ntd^ 
therefore,  as  fome  certain  rule  muft  be  re- 
forted  to  in  fucK  cafe,  there  fcems  no  better 
prfefntfes  on  which  co;  found  one,  than  by 
reforming  to  that  rent  as  the  criterion^  whidi 
the  creator  of  the  power  himfelf  has  cftima- 
ted  to  be  the  value  of  the  land;  for  if  Lord 
Cot9per*s  mode  of  reafoning  bt    adopted, 
then  if  there  be  three  le^fes  in  fuccellion,  the 
two  preceding  ones  of  which  are  at  a  low  rent^ 
and  the  latter  of  which*  is  at  a  high  rent^ 
the  low  rent  will  be  the  ancient  rent^  andj 
cbnfequcntly,  the  meafure  by  which  the  rent 
under  the  power  is  to  be  governed*    And 
this,  it  feems  reafonafole  to  think,  is  not  the 
intention  of  the  crearpr  of  *  fqch    power. 
And,  if  the  power  is  to  be  expounded,  to 
mean  the  beft  rent  ttvtfr  refervdi  for  the  pre- 
mifes,  from  what  period  are  we  to  take  op 
pur  calculation  of  the  beft  rent  ?     Befidcs, 
the  value  of  property  is  continually  fluduat* 
ingi  and,  therefore,  it  may  beimpollible  to 
procure  a  rent  equal  to  a  very  ancient  rent, 
but  the  probability  of  flu£kuation  is  finail, 
wlicre  the  criterion  is  the  rent  laft  relcrvcd. 
But  if  the  owner  of  rhe  freehold,  in  thie  exer- 
eife  of  his  ownerihip,  has  not  let  his  lands 
at  the  rertt  they  are  worth,  but  contraded, 
in  part,  for  grcfs  fums  by  way  of  fine,  it  ap- 
3  pears 
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pears ;  reafpnable,  that,  in  fqph  cafes,  the 
lad  rent  refervcd,  where  no  fine^was- taken, 
ihould  be  the  criterion  to  go  by. 

« 

•  But  it  feems,  that,  if  the.  cuftono  pf  jbc 
country,  where  the  lands  lye,  be  to  kafc 
partly  oa  a  rent,  and  to  take,  a  fine  for  the 
Remaining  yaiue,  then  I^r^  Holi\  nFio<)e  oC 
afcertaining  the  ancient  rentals  mofl:>ea-; 
fonable,   even  in  this  cafe« 

.  So,  if  fuch  power  be  to  leafe^  refef ving 
fo  muQh  yearly  rent,  or  more,  as  hath  been 
mofi  accuftomably  yielded  or  paid  within 
twenty  years  next  before  fuch  leafe  thereof 
made,  the  rent  referred  within  the  twenty 
years,  muft  be  the  meafure  of  the  refervation 
upon  leafes,  made  by  virtue  of  fuch  a  power, 
although  a  greater  rent  hath  been  referved 
before  the  twenty  years. 

But,  if  fevcral  rents  have  been  referved 
within  the  twenty  years  refered  to.  Lord 
Holth  rule  feems,  in  that  cafe,  the  moft  pro^ 
per  to  go  by,  unlefs  the  leafes,  on  which  the 
rent  has  been  referved  within  the  twenty 
years,  have  been  fometimes  with  fines,  and 
fometimes  without;  in  which  cafe.  Lord 
Cowper!s  rule  feems  beft, 

N  n  4  Where 
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Right  on  the  WheTc  Iamb  have  been  uAudly  leafol  fyt 
t^Th^f^  Krcs,  and  the  ufiia  profits  jmade  bjr  fines, 
Sopra  399.     tenant  for  life  under  a  iettlement,   (with  t 

power  to  leafe  fucl^  lands,  fo  as  upon  fuch 
leafe,  there  Ibould  be  referved  to  much  or 
more  yearly  rent,  as  therf  was,  or  had  been, 
given  or  received  for  the  premtfes  widun 
twenty  years  then  laft  paft,  or  a  prc^rtiond 
rent,  where  a  greater  or  lefier  part  of  any 
farms  or  tenements,  8cc.  ihouM  be  demifed, 
&c.)  Ihall  not  be  obliged  to  le^  the  lands  at 
a  rack  rent,  but  may  demife  upon  refenring 
the  ufual  finea  and  rent  1  for,  if  they  were 
c^Iiged  to  let  the  lands  at  a  rack  rent,  tt 
might  be  quite  inconfiftent  with  the  naturo 
nf  thefe  eftates. 

If  a  leaiie  be  made  under  fnch  power  to 
denuTe  rendering  the /yw^  and  andenr  rent, 
and  the  rent  referved  be  not  conformable  to 
tbai  both  in  quality  and  quantity,  and  matunr 

0f  refcnratioB,  the  leaie  will  be  void. 

» 

Moantjo>N  Thus»  it  was  refolved  in  Mtnmtftf%  caie, 
cafc»  5  Rep.    j  Refol.  that  if  rent  ancienify  payable  in  gok^ 

were,  in  a;  new  leafe,  under  a  power  fare* 
ftricted,  made  payable  in  fiWer,  focK  lea(e 
would  not  bind  ;  for  the  variation  might  be 
prejudicial  to  the  remainder-man  by  the  fall 
of  the  value  of  filvcr.  And,  though  the 
3t  fame 
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fame  might  be  faidt  akhoagh  it  were  reienru 
ed  in  gold,  as  it  had  before  been,  that  was  na 
matter ;  for,  by  eontinuing  the  fpecies  of 
refervation  formerly  made,  all  the  precau- 
tion the  power  required,  was  ufed,  and  the 
fubfequent  fall  could  be  no  ways  imputed  to 
the  donee  of  the  power. 

But,  if  a  quarter  of  com  were  ancleiuly  Moontjoy't 
referved,  and  fuch  a  leafe  be  made  rcfcrving  ^^  $  ^*p* 
eight  bulbels  of  corn,  this  will  be  good ; 
for  it  is  all  one  in  quanxity,  value,  and  na* 
ture,  and  varies  only  in  words. 


Ibid. 


It  h  faid  in  Mduntjof^  cafe,  that,  if  tenant 
in  tail  be  of  two  fasms  under  a  (ettlement,. 
one  of  which  has  been  always  let  at  20  /;  rent, 
and  the  other  for  10/.  rent,  he  may  not,  by 
virtue  of  fuch  power,  make  a  leafe  of  both 
for  twenty-one  years,  rendering  an  entire 
rent  of  30  /•  This  queftion  was  agitated  in 
the  cafe  of  Smith  v.  ^initr^  where  it  appear- 
ed upon  evidence,  that  lands  demifed  under  ^^o.  Car.  21, 
the  ftatutc  31  Hm.  8.  c.  i9.  *'  rcfpcdling; 
**  leaies  of  lands,  whereof  a  hu(band  is  feifed 
^*  in  right  of  his  wife,  &c/*  were  anciently 
in  leafe  and  occupied  by  two  tenants,  the 
one  paid  fixty  pounds,  and  the  other  one 
hundred  and  eighty  pounds,  and  fo  both  paid 
two  hundred  and  forty  pounds  yearly  rent 

only  I 
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only ;  and  that  the  hufband  had  now  joined 
them  in  one  Icafe,  and  rcferved  two  hundred 
and  eighty  pounds  yearly,  which  was  mere 
by  forty  pounds  a.  year  than  both  the  leafes 
produced  before;  and  the  queflion  was. 
Whether  this  were  a  good  Icafc  within  the 
ftatute  ?  But  the  caufc  was  ended  by  arbi- 
t  ration. 

But  the  point  was  refolved  in  Mountjcy\ 
cafe,  5th  Refol.  againA  the  validity  of  fuch 
leafei  for  the  intent  of  fuch  rcfervation  is,* 
not  only  that  the  old  fum  of  money  fliall  be 
referved,  but  that  it  fhall  be  ifTuing  out  of 
the  old  land.  And  though  this  be  only  tthiter 
faid  there,  yet,  iffuchleafe  had  been  legal, 
it  would  have  over-ruled  that  cafci  and 
therefore^  althougK  not  the  cafe  in  terminis^ 
it  was  tantamount. 

Rcadv.Naih       Improving  the  eftate  will  not  be  con- 
1  Leon.  147.   fidered  fuch  an  alteration  as  varies  the  rent, 

by  making  it  to  ifluc  out  of  other  heredita- 
ments, than  thofe  contained  in  the  power. 
Thus,  where  tenant  for  life,  with  power  to 
make  leafes,  whereupon  the  old  and  accuf- 
tomed  yearly  rent  fliould  be  refcrved,  entered 
'  and  built  a  new  hbufe  upon  the  land,  and 
then  made  a  leafe  for  twenty-one  years,  re- 
ferving  only  the  ancient  rent,  &c.     It  was 

contended. 


F 


(    555    ) 

contended,  tlwt  this  could  not  be  Hrid  to  be 
,ibc  ancient  rent^  becaufe  part  of  it  was 
ifluiog  out  of  the  new.  houfe.  But  the  court 
would  not  fuffer  it  to  be  argued,  and  held 
the  reqt  to  be  well  enough  refervcd.    . 

w 

If  a  power  to  leafc;  be,  provided  that  two 
parts  in  three  of  the  improved  value  be  re- 
ieryed  as  a  rent,,  the  refervation.-may  be 
made  in  the  terms  of  the  power  s  and  the 
.conftant  payment.ofy^^^  a/um  as  amounted 
.to  that,  at  the  time  of  making  fuch  leafe,  will 
be  good,  whether  the  tenements  that  are  the 
.fubjcft  of  it  rife,  or  fall,  in  value* 

Thus,  where  J.  had  a  power  under  a  fettle«   Aodlcy  r. 
ment  to  make  leafes,  for  a  provifibn  for  Audlcy,2au 
any   younger  children  he  Ihould  have,  or     ^^*   ** 
otherwife  as  he  Ihould  direft ;  a  leafe  was 
made  by  ji.  to  B. .  for  ninety-nine  years,  if 
three  perfonsj  children  of  yt,  Ihould  fo  long 
live,   in  truft  for  C  paying  yearly  fo  much 
rent  as  amounted  to  two  parts  in  three  of  the 
yearly  value  of  the  faid  premifes,  according 
to  the  beft  improved  value.    And,  on  a  bill 
broujght  to  fet  afide  this  leafe,  it  was  objed- 
ed,  on  the  part  of  him  in  remainder,  that 
the  rent  referved  was  altogether  uncertain, 
and  lay  only  in  averment  i  and,  that  if  the 
Valuf  avered  by  the  plaintiff,  ihould,  in  the 

Icaft, 
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teftfty    be   difpitwed^  the    remainder-maa 
would  be  noti-fuited  m  any  aAion.     And, 
it  wu  initfted,  that  it  wis  proper  for  the 
Court  of  Chancery  to  fix  aftd  eftaMifii  that 
for  a  (landing  rent,  which  could  be  made 
out  to  have  been  two  parts  of  the  beft  im* 
proved  value  at  the  time  of  making  thefaid 
leafe,  and  that  tin  rent,  fi»  to  be  aicertatne^ 
the  defendant  might  covenant  for  a  coin 
ftant    payment    o^     But,    it  was   held, 
that  thi^  leafe  was  good  and  fl^cient,  and 
that,  unlcfs  proof  were  made  of  a  greater 
value  than  the  fum  which  had  been  conftant- 
ly  paid  and  accepted  of  by  the  remainder 
rnAOj  the  faid  fum  mu0:  be  taken  as  two 
parts  qf  the  full  value  of  the  premifes  at  the 
time  of  making  the  (aid,  lea(e$  which,  or 
the  greater  value,  if  fo  proved,  was  to  be 
contiaued  to  bq  paid,  whether  the  premitb 
rofe  or  fell  ia  value.    And  decreed  accord* 

wgjy. 

But,,  in  general,  it  (rems  neceflary,  that 
tho  fum  iatonded  to  be  referved  under  (uch 
pi:ovifoes  in  private  fcttlcnticnts  and  convey- 
Itnces,  fliould  be  /fectficatfy  ftated  in  the 
leafe;  for,  otherwi(<r,  the  remainder  maA 
niay  be  put  to  infinite  troubte^i  vexation  and 
expence.  It  hath  therefore  been^  held;  that 
the  rcftrvation  may  not  be  made  in  the  fame, 

or 
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cr  tt  genetali^rmi,  lus  diepower  iifelf  is  j  u^ 
by  fimply  trmferihmg  the  claufe  re^&ing 
fthe  nefenration  of  die  aocienc  and  accufton^ 
able  rent»  &c.  in  die  inftnunenx  crtimii^ 
the  power  oo  leare«  into  the  leafe^  kovkig 
die  neceffity  of  avering  and  proringi  whtt 
wai  die  aticient^nd  accuftomable  rant  to  ahe 
Ktiant  for  \m%  ot  remainder  man. 


Tkcifl^  wbere  a  power  was  refefved  €0  the  Dutdiefi«r 

lueceffit^  tenants  for  ninety. nine  years  de-  ""^"iJorr 

terminable  fq>on  their  live$^  under  a  fettle*-  daunt,  et  ai. 

inenc>  that  as  and  when  every  of  them  IhmiUl  p  J'^'*^ 

€ome'into,  «n4 1)e  in  pofleffion  of>  the  here^  s.  c.  by  dw* 

dieaments  fetdedt  it  flieuld  be  lawful  for  l'^^^*' 

them  from  time  to  ttm^  during  their  live^  cub.  e^/ 

by  thdenture  under  their  «eibe£tii>e  hfiands  ^^?*  45- 

Pre  i2hm  EC7 

and  ienli^  so  leafe  aU  and  evsery  or  any  ,pait   ^  Vern.  53 1. 
diertof  to  any jierfen  or  perfons  for  ai(y  ttorm   S4s-  >  ^q- 
•r  number <rf  years^  not  eiiceeding  t^cn^*  rl^Vk^^^^^ 
€Mit  years,  or  for  one  two  or  thi«e4ive$»  or   56.  2  Frccni* 
for  any  termor  number  of  years  det^min.   ^9^* 
abk  \>pOn  the  death  of  one,  two»  or  ^hree 
pei^ibns  in  pofleflion>  but  not  in  ^evecfion^ 
remainder  Dr  exft&zncy  i  fo-^  u^on  'e¥ery 
fooh  kiiff  of  fuoh  parts  of  the  ptfcmife^^  ^u 
had  been  ammtfy  and  ^uufhmab^  denii&d« 
whereof  iines  bad  been  ufually  taken,  the 
M^  njuat^  and  Mcsu^t/md  ycurl^  rmt  wncntSi 

or  mofe»    Ibotild  be  yoarly  re&rved   and 

made 
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made  |5ayable>  during  the  continuance  there* 
of  rcfpcftivcly ; .  and  (o  as,  upon  every  Icafc 
of/ucbpart  of  the  premifes,  as  bad  ntf  bem 
u/ually  let»  and  for  which  there  had  net  been 
any  fine  or  fines  formerly  taken,  there  ihoidd 
be  referved  and  made  payable,  during  the 
continuance  of  the  fame  refpeAiyely»  the 
moft  and  b^  improved  yearly  rent  that  could 
be  reafonably  had  or  obtained  for  the  fame  i 
and  fo  as  no  fuch  leafes  (hould  be  made  dif- 
punilhable  of  wafte,  and  fo  as  the  leflee  and 
leflees  to  whom  the  fame  (hould  be  made, 
Ihould  refpedively  feal  and  deliver  counter* 
parts  thereof.  Atenantinpofleflion  for  ninety 
nine  years  under  the  fcttlement,  being  de- 
iirous  to  make  leafes  for  the  benefit  of  his 
family,  and  feized  with  a  fudden  indifpofi- 
tion,  when  he  had  no  rent  rolls  or  old  leafes 
to  guide  himfelf,  as  to  the  refervation  of  the 
old  rents  (all  or  mofl:  of  them  being  in  the 
remainder  man's  hands,  who  refufed  to  de- 
liver them)  made  a  leafe  by  indenture  of  all 
the  hereditaments,  comprifed  in  the  fettle^ 
ment,  which  had  been  ufually  letten,  znd  fines 
taken  for  the  fame ;  and  of  all  other  lands  which 
were  within  the  compafs  and  intent  of  the 
faid  power,  and  every  part  thereof,  to  hold 
for  the  term  of  ninety-nine  years,  if  three 
perfons  therein  named,  or  any  of  them  fhould 
fo  long  live ;  fo  as  the  leflees  fhould  feal 

and 
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an4  deliver  a  counter-part  of  fuch  leafe; 
yielding  and  faying  therefore  during  the  faid 
tcrnri,  at,  and  upou,  the  days  and  times  in 
that  behalf  ufcd  and  accuftomed,  thejeveral 
and  refpeSive  old  accAftomed  rents  re/erved  and 
payable  (or  the  faid  fe vera!  meffuages,  tene- 
mentsy  and  farms  thereby  leafed,  according 
to  the  intent  and  meaning,  of  the  faid  pro- 
vifo.  And  alfo  another  leafe,  whereby  fart 
of  the  premi/es^  'for  which  fnes  had  not  been 
ujually  taken,  and  of  which  there  was  then 
no  leafe  for  years ^  or  for  any  life^  in  beings  were 
leafed  to  hold  for  99  years,  if  three  perfons 
therein  named,  or  any  of  them  fliould  fo  long 
live, jfifW/»^  yearly,  during  the  faid  x,(txTt\yfucb 
fum  and  fums  of  money y  as  fhould  amount  to 
the  moft  and  beji  improved  yearly  rent  that 
could  be  reafonably  bad  and  obtained  for  the 
famt. 

The  tenant,  for  99  years,  died  fhortly 
afterwards,  and  on  a  bill,  filed  by  the  leflees, 
•againft  the  remainder-man,  &f^.  to  have  thefe 
leafes  eftablifhed;  the  quejftion  upon  them 
was,  whether  they  were  well  executed,  pur- 
fuant  to  the  requifition  of  the  power  ? 

On  the  hearing,  the  latter  leafe  was  given 

•  up  by  the  leTees,   "  a  refervation  of  the  mofi 

improved  rents^  £s?^.*'    being  fo  •uncer.taioi 

that 


that  they  could  not  contend  in  ftippoit  of  iCy 
at  the  bar.  And  the  former^  after  a  heariog 
before  Ijord  Keeper  Ccwpety  affifted  by  the 
Lcml  Chief  Juliice  ^A;,  and  Lord  Chief 
Juftice  SVftWj  waui  held»  by  the  Lord  Keeper 
and  frtvor^  againfl:  the  opinion  of  HaU,  not 
fo  be  warranted  by  the  power^,  and  de« 
creed  accordingly. 

This  opinion  was  acfuiefoed  under  6k 
twenty-years^  and  then  an  t^ped  waa 
brought  into  the  houfe  of  Lords.  And^  aa 
the  ai^oments  there  ufcd,  give  a  dear  and 
conc'rfe  idea  of  thofe  tifed  by  the  judges  oa 
the  bearitig)  I  ihall  ftate  them  ftiHy  as  they 
appear  upon  the  cafe» 

» 

The  obje&ioos  to.  the  kafe  were^  Fixfk, 
That  it  ought  to  have  mentioned  the/4r/Jar- 
lar  rent  rcfervcd.  Secondly^  That  the  an- 
cient and  accuftomed  rent  was  thereby  re- 
ferved^  as  wcllfer  laads^  not  anciently  leafedj 
as  for  thofe  that  werCi  and  that  tberef4Mrt^  \\ 
was  contrary  to  the  meaning  of  the  power. 

As  to  the  iirf!:  objeAion^  it  was  ai^rued^ 
that  the  fpecifying  a  certain  fum  in  the  re- 
fcTvarion  of  a  leafe^  was  clearly  not  necefiary, 
iftheparticuar  rentintended  might  beknown 
by  proper  reference :    Cerium  ^  fk^  etrr 

turn 
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fum  reddi  fotefiy  was  an  undoubted  tmiCatii 
both  in  law  and  reafon.     What  thofe  ancient 
rents  w«re,  was  a  matter  of  feft,  capable  of 
being  knQwn,  and  without  difficulty^    by 
thofe  who  had  the  writings  of  the  eftate, 
and  had  been  fully  afcertatned  by  the  plain* 
tiff's  in  the  original  caufe.    That  the  rcfer- 
vation  was  jn  the  fame  terms  with  the  power,, 
and  confequently,  was  purfuant  to  it.     That 
the  plain  meaning  of  the  reftriftion  in  the 
power  was,  to  fccure  the  ancient  rents  to  the 
remainder-man*     If  he  had  thefe^  he  had  all 
that  was  intended  him,  and  there  could  be 
no  doubt,  but  that  he  would  be  entitled  to 
then)  by  this  refervation.     But  there  was  no 
appearance  in  the  fettlement  of  any  intention 
in  the  parties  to  have  thofe  rents  afcertained 
in  any  particular  manner.    That  it  Would 
hardly  be  doubted,  that  fuch  a  refcrvation 
of  rent  by  the  owner  of  the  fee,  would  be 
good,  which,  it  could  not  be,  if  it  had  not 
fuch  a  certainty  as  the  law  required ;  and  it 
did  not  appear,  that  there  was  any  defign  in 
the  maker  of  the  fettlement,  to  exaft  a  great- 
er degree  of  certainty  in  this  refpCi5l,  than 
what  was  required  by  law.     That  the  inten-> 
tion  and  endeavours  of  the  tenant,   under 
the  fettlement,  to  execute  this  power  in  th# 
fulleft  manner  in  favor  of  the  heirs  at  law, 
was  manifefti  and  the  defeA,  if   it  was 

O  o  any. 
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any,  ought  to  be  fupplied  by  a  court  of 
equity}  efpecially,  if  the  fame  was  occaiion- 
ed  by  the  agents  of  the  remainder'-man,  in 
negle£ting  to  fhew  the  tenant  for  99  years, 
the  proper  evidences  to  a(certain  this  rent^ 
for  it  feemed  contrary  to  confcience,  that 
the  remainder-man  fhould  gain  by  his  own 
wrong,  efpecially,  when  he  himfelf  was  a 
ftranger  to  the  family,  and  a  volunteer,  and 
would  deprive  the  heirs  at  law,  (notwith- 
ftanding  he  had  got  all  the  refidue  of  the 
cftate,  to  the  amount  ,of  near  150,000/.) 
of  that  fmall  intereft,  in  their  father's  and 
grandfather's  eftate,  which  was  given  them 
in  lieu  of  the  whole,  which  ought  to  have 
defcended  to  them. 

As  to  the  other  objeflion,  it  was  argued, 
that  the  dcmifc  in  the  words  of  it  was  leveral, 
and  to  put  this  conftruftion  upon  them, 
would  be  to  make  them  joint,  contrary  to 
the  plain  words  and  intention  of  the  leflbr. 
That  the  refervation,  of  the  fcveral  and  re- 
fpe£live  ancient  rents,  for  the  feveral  and 
refpe£bive  mefiuages,  ^c.  could  not  mean 
any  thing  but  fuch  rent,  for  each  tenement, 
as  was  anciently  rcfcrved  for  the  fame,  and  it 
would  be  difficult  to  ufe  plainer  and  ftronger 
words  to  import  the  meaning.  That  the 
wordsy  relding,  therefore,  muft  be  undcrftood, 

reddendo 
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rtddendc  Jingula  JinguUs  ^  and  which  method 
of  interpretation^  the  law  prefcribed  in 
many  inftances^  not  fo  ftrong  as  this.  So^ 
that,  as  tothofe  parts' of  the  eftate  demifed^ 
if  there  were  any>  which  had  no  ancient  rent^ 
no  rent  was  refcrved  by  this  refervation,  and 
confequentlyy  as  to  thofe,  the  power  was  not 
executed. 

On  the  other  fide>  it  was  infifted^  that>  as 
to  the  leafe  upon  which  the  rent  referred 
was  mentioned  to  be  the  moft  improved 
rent  \  this  refervation  was  plainly  void  for 
the  abfblute  uncertainty  of  ift :  confequently^ 
this  leafe  was  not  warranted  by  the  power» 
and  was  accordingly  given  up  at  the  hearing 
by  the  counfel  for  the  leflees.  And,  as  to 
the  other  leafe^  under  tbe/everal  old  and  ac- 
cuftomed  rents  referved,  and  payable  for  the 
faid  hereditaments,  this  was  alfo  void,  as 
againfl:  Lord  Mobun,  the  remainder- man> 
and  not  warranted  by  the  power ;  becaufe 
there  being  many  farms,  and  a  great  eftate 
within  this  leafe,  fome  let  at  the  ancient 
rents^  and  fome  not,  it  would  put  infu- 
perable  difficulties  upon  the  remainder-man 
to  recover  his  rent  due  for  the  premifes  com- 
prifed  in  this  leafe  i  for,  that,  in  the  aftions 
or  avowries  to  be  made  for  the  rent,  he  muft 
be  fo  lucky  as  to  point  out  wbaf  was  the 

O  o  2  old 
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old  rent  J  for  whaty  and  for  how  much  land  if 
was  paid,  and  at  what  time  fttfabU.  And,  if  a 
tenant  could  prove,  that  a  different  rent  was 
paid  for  the  land,  or  chat  any  other  }and  was 
comprifed  in  the  leafe^  or  that  the  rent  was 
formerly  payable  at  any'  other  day,  the  re- 
mainder-man could  not  recorver;  but  in- 
ftead  of  recovering  the  rent  from  the  tenant^ 
muft,  from  time  to  time,  pay  him  cofls. 
"Whereas,,  it  was  intended,  thittthe  remainder- 
man Ihould  have  as  plain,  certain^  and  eafy 
a  remedy  for  his  rent,  as  other  landholders 
have,  and,  as  the  former  holders  of  this 
great  eftate  anciently  had :  but,  upon  the 
leafe  in  queftion,  it  neither  appeared  what 
the  rent  was,  which  the  remainder-man  was 
to  have,  nor  for  what  eftate  the  rent  was  to 
be  paid,  nor  when,  or  on  what  day  it  was 
to  grow  due,  the  leafe  giving  the  remainder- 
man, no  manner  of  light,  as  to  thefe  particu- 
lars. That  the  provifo  contained  in  the 
power  of  leafing,  in  direfting  that  the  te- 
nant ihould  feal  a  counterpart  of  every 
leafe,  (hewed,  that  the  intent  of  the  power 
was  to  guard  againfl:  all  the  foregoing  in- 
conveniences, by  reducing  the  premifes  to 
a  certainty  5  and,  that  there  fhould  be  a 
counterpart  of  every  feveral  leafe  of  every 
parcel  of  land  which  was  formerly  let  fe- 
paratcly,  and  the  particular  ancient  rent  re- 

ferved 
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fervcd  with  certainty  in  each  leaie;  and  not 
one  leafe  only,  or  a  counterpart  of  tbe  Icafc 
of  the  whole  eftate,  without  ref^^rviiig  any 
certain  rent.  TJiar,  asthcfc  powejrsaf  leaf- 
ing were  generaJiy  vreferred  in  all  fettfements, 
if  fo  loofe  an  exercile  of  them  fhould  be  al- 
lowed to  ihe  tenant  for  Hfe,  it  would  intro- 
duce the  greateft  difficulties,  and  put  the 
greateft  hardlhips '  u]pon  the  jointreft,  ions, 
and  other  perfons,  claiming  ^n  renfiainder 
under  fuch  fettlen^entis,  and,  by  fuch  a  con- 
ftruftion,  the  tenants  for  life,  by  an  uncertain^ 
generaly  and  Ihort  Icafc  of  the  Whole  cftate, 
which  might  be  arafli  and  fudden  aft,  and 
done  with 'very  'little  expence  of  money, 
time,  or  trouble,  would-be  einabled  to  render 
the  remainders  expcfta-nt  on  the  dctertiiina- 
tion  of  fuch  leafe,  though  fettled  oii  the 
higheft  confideration,  to  become  of  little 
value,  becaufe  the- perfons  t©  wliom  fuch 
remainder  belonged,  would  be  in  a  gredt 
meafure  difabled  from  recovering  any  rent 
from  the  hereditaments.    ' 

And,  after  hearing  the  opinions  of  the 
judges,  upon  a  queftion  propofcd  t6  them, 
"  whether  the  power  in  the  fectlement  to 
make  leafes  was  well  executed  ?"  the  'oppeaf 
was  adjudged  to  be  difmiffedy  and  the  decree 
therein  complained  of  affirmed. 

O  o  3  This 
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This  rule  appears  to  admit  of  an  except 
tioDj   if  the  quantum  of  rent  be^    by  the 
fettlement,     refered  to  be  afcertained  by 
fomething  which  is  in  itfelf  abfolutely  cer- 
tain ;  for  then  a  refervation  in  the  terms  of 
Jg[--,     the  power  will  be  fufficicnt.    As  where  a 
3  Ch.  Rep«      power>  referved  by  a  fettlement,  was  to  make 
^^'7^*  leafes  of  lands  anciently  demifed^  referving 

12^.  for  tvtry  Cbejbire  acre.  A  leafe  was 
made  thereupon  of  all  the  lands  anciently 
demifed^  referving  all  the  rent  intended  to 
be  referved.  And  upon  a  trial  in  the 
King's  Bench^  where  the  tenant  was  plaintiff^ 
he  recovered^  notwithftanding  that  the  re- 
fervation was  in  fuch  general  terms ;  becaufe 
in  this  cafe^  there  was  an  abfolute  mathema- 
tical certainty,  than  which  nothing  could  be 
more  certain  i  for  the  power  provided  that 
at  lead  lis*  fhould  be  referved  for  every 
Cbejhire  acre^  and  the  leafe  refered  to  the 
.words  of  the  power. 

And^  if  the  leafe  be  of  lands  fubje£ted  to 
a  power,  together  with  other  lands  not  fo 
fubjeded,  and  there  be  equivocal  words, 
under  which  the  refervation  of  the  rent  may 
be  refered  to  the  premifes,  on  which  the 
power  .^ttachesj  and  the  leafe  cannot  take 
ofTe^b^unlefs  the  rent  be  to  ilTue  out  of  thofe 
premifes ;  then  the  better  opinion  feems  to 

be, 
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bfj  that  the  rtfervation  fliall  be  taken  as 
referable  only  to  the  premifes,  fubjefted  to 
the  power^  and  by  that  means  the  leafe  be 
made  good. 

Thus,  where  a  power  was  to  let  leafcs  of  ST^/'u 

^  ,      ^         ^  ^      .         Whitfield, 

five  acres,  for  twenty  one  years,  relcrving    ,  vcnt.  338. 

the  ancient  rent,  which  was  fix  pounds /^r    339- S-C. 

annum.     A  leafe  was  made  of  thofe  lands,    T.Jones  n^o, 

inter  aliuy   habendum  for  twenty-one  year$> 

referving  proinde  fix  pounds  per  annum ;  h 

was  excepted  to  this  leafe  that,   iriier  alia 

dimifit  the  five  acres  reddendum  et  Jolvendum 

groinde^  &c.  was  not  a  good  refervationi 

for  that  '^  j/iV  might  be  fomewhat  out  of 

which  a  rent  i^as  not  ifiuable,  or,  if  it  were 

rentable,  then  the  rent  muft  be  apportioned^ 

and  fo  would  not  be  the  ancient  accuftomed 

rent  refcrved  for  the  five  acres.    But,  as  to 

that,  it  was  faid,  it  mights  be  intended  that 

the  ^'  inter  alia*^  might  comprehend  nothing 

but  fuch  things,  out  of  which  a  rent  could 

be  referved,  and  then  the  fix  fhillings  was 

rcferved  only  for  the  five  acres.     However 

that  the  "  proinde^  might  reafonably  be  re- 

fered  only   to  the  five  acres,  and  not  to  the 

"  inter  alia,''  and  that  a  diftinft  refervation 

of  fix  fiiillings  might  be  for  five  acres.  Ahd 

judgment  was  given  accordingly. 

O04  In 
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In  the  report  of  the  .preceding  JcaXt^  as 

made  by  Sir  Thomas  Jones  and  Shower^  the 

parties  feem  to  have  waived  this  obje&ioflj 

and  to  have  refted  the    cafe    upon   t)ther 

Sam  124.      grotinds.   But^  the  opinion,  as  to  this  point. 

Supra  254-     Teems  well  warranted  by   Ciere^s  cafe,  4ch 

point,  and  Scrope^  cafe,  and  to  fall  under 
«  the  fame  principle;  for  the  word  "  frmnie^* 

might  indifFereotly  refer  to  the  whole,  or 
^^  to  a  part  of  the  hereditaments  in  queflioo^ 

and  the  queftion  being  to  which  the  leflbr 
meant  it  to  refer,  and  it  appearing,  tha^  if 
he  meant  it  to  refer  to  the  whole  preiiufes> 
the  leafc  would  be  void,  but,  if  it  only  re* 
fered  to  that  part  of  them  which  were  with- 
in the  power,  then  it  would  be  good,  the 
true  rule  of  conftru£l^on  was,  that  the  leflbr 
could  not  have  meant  to  ufe  the  words,  but 
in  that  fenfe  which  would  fupport  his  .deed; 
im  which  Jenje^  they  were  capable  of  being 
taken;  and  fo,  ui  res  magis  valeai  quam 
pereaty  they  muft  be  taken  to  refer  to  the 
five  acres  only* 

It  feems,  that  feveral  leafes  may  be  made 

in  the  fame  deed,  under  fuch  a  power,  if  the 

re&rvations  be  feveral  and  certain.     Thus, 

where  a  leafe  for  a  term  of  years  was  made  of 

Winter's  cafe  the  manors  of  A.  B.  and  C.  by  indenture, 

Ph^s  •  it^dc  r^iidcring  annually  to  the  leflbr,  his  heirs,  and 

aflTignSi 


if- 
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afli^Si  rfor  A.  voL  for  B.  61.  for  C.  4/.  at   Tanfieldv. 

iBhcfeflft,  &c.  and  payable  at  pn€  place  oat   EHfjio^et 

crf  tKc  manor,  with;  a  condition  to  re-enter   S.c.  cited, 

into  the  faid  three  ftiatoor^  for  non-paymont   g*^*'  ^^P* 

of  the  fanae  cents,  or  fmy  6f  thenti,  or  any  part 

or  parcol  of  chtm,.  within  a  aiomh  after  the 

faid  fcaft,  &c*.    The  kflbr  enteral  upon  the 

leflbe  into  eU  the  thtee  manors,  for  Tent  of  * 

one  pf  the  trianors  in  ari^eaf;  i^nd  one  point 

was.  Whether  the  fevcral  rcfcrvations  of  the 

rent  swere  feveral  tenures,  dcrtiifcs,  reverfions 

and  ren^,  and  to  be  avowtki  for  fevcrally  ? 

And  Manwoad,  Mori/on,  and  Harper^  held 

that  they  were.     But  Dy^r  held  not,  becaufe 

they  were  not  divers  lieafes,  but  one  leafe  to 

one  perfon,  and  one  limitation  of  an  eRate ; 

and  confequentiy,   that  there  was  but  one 

reverfion   to  which  the  rent 'Was  incident; 

and,  that,  therefore,  the  fevetal  ref&rvationa 

of  feveral  rents  could  not  cbaiage  the  nature 

of  the  reverfion  which  was  the  principal,  the 

rent  being  only  acceflary.    So^qusre. 

But,  if,  in  fuch  cafe,  the  refervations  have 
reference  to  the  whole,  fubfequent  words 
(under  a  viz)  apportioning  it,  will  not  fever 
the  rents,  and  make  fuch  a  general  rcfcrva-^ 
tion  good,  becaufe,  the  rcfervation  being  in 
grofs  at  firft,  and  the  apportionment  after* 
wards  under  a  videlicet,  this  does  not  make 

*  a 
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a  ieverai)ce  of  it^  but  amounts  onlf  to  a 
feveral  declaration  of  the  ieveral  values  of 
each  parcel^  by  which  it  appears^  how  and 
for  what  rates  the  whole  rent  is  rciervcd. 
And^  if  there  ihould  or  might  be  an  appor- 
tionment in  fuch  cafe,  that  would  not  help 
the  leafc  or  make'the  refervation  good ;  foT^ 
if  verus  et  antiquus  reditus  be  not  refenrcd 
yearly  during  the  leafe/  by  the  deed^  the 
Knight's  cafe   power  is  not  in  fuch  cafe  purfued.      And 
5  Rep.  54.  b.   that  was  held  to  be  the  efFe£t  of  fuch  a  limi- 
MounHoy*s      tation  in  Knigbt\  cafe,   where  a  Icafc  for 

cafe^dRefol.   years  was  made  of  divers  houfes,  yielding  the 
5  Rep,  6,  a,     ^^^^  ^f  ^1^  jQj^  J  ^j^  ^^  f^yj.  £j.^jj.j  jjj  ^^  j^^^ 

viz.  for  one  houfe,  3 /.  i is.  for  another  aox. 
and  for  the  other  houfes  feveral  rents,  refidue 
of  the  faid  ren t  of  5  /•  1  o  /..  1 1  d.  So  obferve 
the  diftindion  between  this  cafe  and  that  of 
SteFa.567-     How  v.  Whitfield,  where  the  court  held, 

that  upon  the  conftru£tion  of  the  words  there, 
as  ufed  by  the  leflbr,  the  verfus  et  antiquus  re- 
ditus  was  referved,  viz.  6  /•  annual  f ent  for 
the  five  acres. 

And,  if  there  be  a  difference  as  to  the 
time  of  the  payment  of  the  rent,  fo  that  it  be 
DOt  payable  at  the  fame  periods  as  anciendy, 
that  will  vitiate  a  leafe  under  a  power  re- 
llrifted  to  be  made,  rendering^  the  $rue  and 
ancient  rent.     Thus,  a  refervation  of  Ae 

rent 


(    571    ) 

rent  at  two  days,  where  the  rent  was  formerly  Monnijoy\ 
referved  and  payable  at  four  days,  was  held,  3,^^*.  RefoK 
in  Mounfj$y's  cafe,  to  make  the  grant  and 
render  roid  i  becaufe  it  was  ad  nocumentum 
of  the  heirs  in  tail,  which  was  reftrained  by 
the  ftatute  that  created  the  power ;  for,  it 
^  was  more  beneficial  for  them  to  have  it  paid 
ztfour  feafts  than  at  two.^  And  all  beneQcial 
qualities  of  the  rent  ought  to  be  referved  and 
obferved. 

■ 

In  this  refped,  leafes  under  powers   in   BaHgh  v. 
fcttlements,   differ  from  ccclefiaftical  Icafcs  ?/^°^^''j^^7^- 
under  13  Eliz. ;  for,  in  them  a  refervation  at  of  Worccf- 
two  days,  when  the  rent  was  payable  former^   ^^^'^  ^^^^* 
ly  at  four  days,  does  not  vitiate  the  jeafc,        ^^'  ^^^ 
becaufe  the  ftatute  does  not  avoid  fuchleafe, 
if  the  accuftotned  yearly  rent  or  more  be  referr- 
ed.    So  note  the  diftinHiQiU  ■ 

And  the  whole  rent  muft  be  payable  an-   Vide  i  Burr. 

nually  during  the  whole  term  j   for,  the  in-   2^Einier's^^' 
tent  of  the  donor  is  not  anfwered,  unlcfs  a   caic. 
continual  revenue  be  yearly  payable  by  com- 
fulfion  of  law,  and  not  in  expectancy  or  in 
futuro. 

Bat,  if  a  man  hath  a  power  to  make  Icafcs  Said  by 

referring  the  ancient  yearly  rent  annually;  guendo,  'and 

yet,  if  it  were  referved  upon  a  day  before  agreed  toby 

the 
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Holt,  t  Lord   the  yt^T  was  up,   a^  if  the  year  ended  at 
Raym,ii98.  cj^^^^s,  and  it   (hould    be   refervcd    at 

MfcbaelmaSy  it  would   be  weU^  purluant  ta 

the  power. 

It  is  not  neceffary  in  a  leafe,  made  undo*  a 
power,  reftrained  to  be,  rendering  the  irtu 
and  undent  rent^  to  referve  heriots  or  the 
J  ike  I  for,  thefe  are  cafual  and  accidental 
fervices,  and  therefore,  not  falling  wii 
the  meaning  of  fuch  reftriftion. 


Baagh  v. 
Haynes, 
Supra,  392. 
541.  Cro. 
Ja.  76.  et 
vide  Banks 
V,  Browne, 
Moore,  759, 
Supra* 
ct  Coventry 
¥•  Q>ventry, 
Conyns  31a. 


Thus,  in  Bough  v.  Haynes^  where  it  was 
obje&ed,  that  the  heriot  w^s  not  refenred, 
and  fo  all  the  fervices  was  not  reserved  i  the 
court  rcfolved,  that  the  non-refervation  of 
the  heriot  fhould  not  impeach  the  leafe; 
for,  the  ftatute  32  Hen.  8.  was,  that  the  an- 
cient rent  or  more  ihould  be  refervedj 
which  was  to  be  intended  of  the  ancient 
rents,  and  did  not  extend  to  cafual  and  ac- 
cidental fervices^  as  heriots  and  the  like. 

And,  although,  in  common  law  convey- 
ances, no  rent  can  be  referved  but  to  the 
leifor,  donor,  or  feoffor,  and  his  heirs,  who 
are  privies  in  blood,  and  not  to  any  who  is 
privy  in  eftate,  as,  to  fhini  in  reverfion,  re- 
mainder, &c.  yet,  in  thefe  cafes  of  powers, 
the  refervation  by  tenant  f*r  life  is  good,  and 
(hall  enure  as  rent  to  the  remainder-man, 

and 
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and  he* may  diftrain  for  it :  For  thcfe  powers 
take  effeft  thfoiigh*  the  medium  of  the  fta- 
tatc  of  ufes,  which  executes  the  pofTeflion 
according  to  the  limitatron  of  the  ufc.  And 
4uch  leafe,  when  niade>  takes  efFeft  out  of 
the  ufes  of  the  fettlement  bj  which  it  is 
created. 

i 

Thus,  one  quef):ion>  in  Harcourfs  cafe,   Harcourt's 
was.  Whether  the  words  of  the  refcrvation   cafe*  Andcr. 
did  not  make  that  which  was  there  called  a   Supra,^!??. 
rent,  to  be  only  a/um  in  grofs^  and  not  rent;    479« 
and  fo  turn  the  refcrvation  of  rent  into  a 
condition  ?  And,  as  to  that,  it  was  contend* 
cd,  that  the  refervation  there  was,  as  to  the 
remainder-man,  a  condition,  and  the  rent  a 
fum  in  grofs^   and  not  rent ;  and  that,  by 
confcquence,  it  could  not  enure  as  a  referva- 
tion  of  rent;   for,   the  leiTor    had  but  an 
edate  for  life  when  he  made  the  leafe ;  and, 
though,  when  he  made  the  leafe  referring 
rent,   that  fhould  be  a  rent  during  his  life, 
for  that  he  had  a  reverfion,  and,  by  the  com<«   \ 
mon  law,  might  make  a  leafe  referving  rent 
during  his  Ufe;   yet,   that  tenant  for  life 
fhould  let  land  that  be  had  for  life^  and  re- 
ferve  rent  to  continue  longer^  could  not  be 
fupported  upon  any  ground  of  law;  and> 
for  that  rcafon,  the  rent  there  refcrved,  and 
the,  nature  of  rent,  and  of  a  reverfion,  ceafed 

3'  by 
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by  the  death  of  tenant  for  Kfe ;  and,  therr-* 
fore>  it  was  faid,  that  when  he  died,  cfaea 
thofe  who  had  the   immediate   remaindtr, 
ihould  have  the  fum  of  money  mcntfbned 
td  be  refervedj  as  a  fum  in  grofs  by  the  limi« 
tation  of  the  ufe^  and  the  refervation  Ihould 
not  continue  as  fuch^  but  (hould  be  taken 
as  it  lawfully  might,  namely,  as  a  condition. 
But,  it  was,  notwithftanding,  agreed  by  the 
court,  that  the  land  was  diftrainable  for  it 
as  for  rent,  and  that  it  was  not  a  payment 
upon  condition;  one  reafon  for  which  was, 
that  it  was  not  the  intent  of  thofe  who  were 
parties  to  the  indenture  to  make  it  a  condi« 
tion,    but  rather  to  make  a  limitation  of  the 
rent  for  the  ufes  aforefaidj  and  that  it  could 
not  enfue  the  nature  of  a  condition,   for  it 
could  not  be  taken  as  a  condition  at  com- 
mon law,  becaufe  that  thoie  in  fhe  remain* 
der  were  mere  ftrangers  to  the  condition; 
and  a  condition  united  to  the  i^  of  the  term 
it  could  not  be ;  for  that,  if  it  were  fb,  he 
in  remainder,,  being  a  ftranger,  could  not  in 
law  take  advantage  of  it:   But,  if  it  were 
rent,  he  immediately  in  remainder  might 
diftrain  for  the  rent  when  it  incurred  due, 
.  by  reafon  of  the  ftatute  27  Hen.  8.  of  ufes, 
by  which  it  was  cnafted,  that  the  intent  of 
the  parties  fiould  be  obferved.    Therefore,  if 

the 
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the  ufe  were  fo  limiced>  chat  a  ftranger 
Ihould  have  the  rent^  &c.  he  Ihould  have  it^ 
and  might  diftrain  for  it. 

And^  though  the  rent  referved  on  fuch  a 
leafe  made  by  tenant  for  life>  under  a  power 
in  a  fettlement^  be  referved  to  him  and  his 
heirs ;  yet^  us  it  takes  effeft  out  of  the  ufes 
in  the  fettlement^  it  will  enure  to  thofe  in 
remainder^  according  to  the  limitation  there- 
of.   As,  where  tenant  for  life  by  fine,  with  WWtlock'f 
power  to   make  leafes,   '•  ita  quod,  /uper  ^^^^  ^  ^^^' 
quamlibet  talem  dimiffionem  et  dimij/iones,  Qc. 
maxime  antiq^  et  conjuef  annual'  reddit\  beriot\ 
et  fervitia,  five  plus  redderentur  et  re/erVa^ 
rentur  folubir  duranf  di^*  dimiffioney  &e.'* 
made  a  leafe,  **  reddendo  ee  folvendo  proinde 
annuatim  pofl  incepHonem  di£fa  dimiffionis,  pr^^ 
fato  W.  ("  tenant  for  life")  Jen\  bared^  et 
aJUig'  fuisy  et  tali  p erf ona  etperjonis  quib*  here^ 
ditament'  pramijforum  poft  mortem  prad*  W. 
dejure  JpeEtantJeu  pertineret  durante  diSto  ter- 
mino  14/.  ad  quatuor  maxime  ujualiafefia  an-- 
nuatim  folvendo y  6?^."    It  was  obJeAed,  that 
this  refervation  was  not  made  according  to 
the  terms  of  the  power ;  for,  it  was  fuch 
that  it  was  not  payable  during  the  faid  leafe 
as  it  ought  to  have  been,  but  only  during  the 
life  of  the  leflTor ;  for  he,   having  but  an 
eftate  for  life,    referved  the  rent  to  bim  and 
1  his 


\ 
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his  betrx;   and  his  heirs  could  jiot  have  it  j 
and  the  latter  words,  namely,  *'  to  Jucb  fer^ 
Jon  and  perfons  who  bad  the  inheritance  of  the 
fremijesy   &c."  were   merely   void;    for  no 
rent  could  be  referved  but  to  the  Icflbr,  do- 
nor, or  feoffor,   and  his  heirs,   who   were 
privies  in  blood,  and  not  to  any  who  were 
priiry  in  eftate>  as^  to  hini  in  rcverfion,  re- 
mainder,  &c.'    But,   it  was  refolved    that 
this  refcrvation  was  good  >  for,  the  laid  Jeafc 
had  not  its  effcnce  from  the  eftatc  of  the. 
lefTor  which  he  had  for  his  life,    but  the 
leafc  had  its  cflenc-e  out  of  the  fine^  and  ia 
conftrudion  of  law,  preceded  the  efiate  for 
life  and  all  the  remainders  \  for,  after  the 
leafe  made,  it  was  as  much  as  if  the  uie  had 
been  limited  originally  to  the  leflee  for  the 
faid  term,  and  then  the  other  limitatjona,  in 
conftruAion   of  law  followed,  it:  And  that 
was  the  reafon  that  the  ufual  claufe  in  fuch 
indentures,  was,  that  the  conuzecs  and  their 
heirs  fhould  ftand  feifed  to  the  ufe  of  fuch 
leflees,  &c.     So,  that  the  lelTee,  in  the  cafe 
at  bar,  derived  his  eftate  out  of  the  eftate 
which  pafTed  by  the  fine.     Then,  when  the 
leiTor  referved  rent  to  him  and  his  heirs,  it 
was  good ;  for  thaty  by  conftru£tion  of  law, 
preceded  the  limitation  of  the  ufes,  and  then 
ic  being  well  referved,  it  was  well  transferee! 
to  every  one  to  whom  any  leafe  was  limited. 

So> 
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So,  if  the  refervation  were  to  the  Icflbr,  and 
to  every  perfon  to  whom  the  inheritance  or 
reverfion  of  the  premifes  fhould  appertain 
during  the  term^  that  would  likewife  be 
good;  for  the  law  would  diftribute  to  every 
one  to  whom  any  limitation  of  the  ufe  fhould 
be  made.  And^^  in  fuch  cafe,  no  rent  was 
referved  to  a  ftrangcrj  for,  the  refervation 
preceded  the  limitation  of  the  ufes  to  ftrang* 
crs. 

But,  it  was  agreed  in  the  foregoing  cafe, 
that  the  mod  clear  and  fure  way  was,  to  re- 
ferve  rent  yearly  during  the  term,  and  leave 
the  law  to  make  the  dillribution,  Kvitbout  an 
exprejs  refervation  to  any  perjon. 

And,  where  a  power  to  leafe  was  reftraln- 
ed  to  be  executed  referving  anci«nt,  ufual, 
and  accuftomed  rents,  herlots,  boons,  and 
fervices,  "  a  covenant  to  keep  in  repair^'  was 
held  an  ancient  hon,  and  the  omlfllon  of  it 
deemed  fatal.  / 

Thus,  In  the  cafe  of  the  Ead  of  Cardigan  v.  Earl  of  Car- 

Montague^  (on  a  decretal  order  on  the  matter's  j^on^aluc, 

report)  where  the  Duke  of  ilil?;;/^^//^,  tenai'nt  cited  i  Burr. 

for  life,   without  impeachment  of  wafte,  had  *^^*  ^  J"^^ 
power  to  leafe,  referving  the  ancient  rent 

P  p  where 
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ff 

wherfc  ufually  dcmifed,  and  the  bcft  rent 
where  not  ufually  cJemifed,  made  twenty- 
four  Icafcs.  The  mafter's  report,  as  to 
many  of  the.  Icafes  which  he  reported  bad, 
was  fubmictcd  to.  As  where  ancient  cove- 
nants "  to  grind  at  mills,"  or  "  to  pay  land 
tax/*  were  not  in  the  new  leafe  5  and  where 
fome  part  "  not  within  the  power/'  was  in- 
dudcd  in  the  new  leafe.  And  as  to  fire  w 
them,  which  the  mafter  reported  to  begood, 
exceptions  were  takea.  Their  valiity  turn- 
ed upon  this  cafe.  The  words  of  the  power 
were  *'  referving  ancient  and  accuftomcd 
rents,  heriots,  boons,  and  ferviccs."  Id  ^^ 
former  leafes,  the  tenants  covenanted  "to 

keep  in  repair/'  That  covenant  was  omit- 
ted in  theje.  And  the  Lord  Chancellor,  after 
taking  fome  days  to  confider  of  it,  vras  of 
opinion,  that,  that  covenant  was  a  boon,  and 
beneficial  to  the  remainder-man  \  and  he 
held  thefe  leafes  void  for  wart  of  it.  He 
faid,  that  he  was  clear  upon  the  argument; 
but  he  took  time,  becaufe  there  was  no  cafe 
in  point.  The  mor^  be  thought  of  %  "^^ 
more  he  was  convinced.  The  princspk  ^^ 
refted  upon,  was,  •'  that  the  ejlate  muficomit^ 
the  remainder-man  in  as  beneficial  a  fft(if^^^^> 
as  ancient  holders  held  it." 

And 
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And  a  leafe,  made  under  a  power  rcfcry- 
ed  CO  tenant  for  life^  muft  have  inferted 
therein  all  beneficial  claufes  and  refervations 
that  can  tend  to  fecure  the  remainder- man; 
for,  the  omilTion  of  u/ual  covenantSi  benefit 

cial  to  the  owner^  will  be  evidence  of  a 
fraudulent  execution  of  the  pQwer«  though 
they  be  not  particularly  mentioned  in  the 
power. 

Thus,  there  muft  be  a  covenant /^r^^j-  PerL.  Man- 
ment  of  rent  in   fuch  leafes ;  for,  under  a  *^^'  *  ^^^ 

12? 

mere  refepvation,  it  is  not  payable  until 
entry ;  and,  therefore,  in  faft,  may  never  be 
payable  during  the  term.  Befides,  if  there 
be  no  covenant  to  pay  the  rent,  the  leafc 
may  be  afligncd  to  a  fuccefSon  of  beggars. 

So,  there  (hould  likewife  be  a  claufe  of  per  L.  Man- 
re-entry*^    for,  otherwife,  the  ground  may   fieW*    Ibid. 
be  unoccupied,  without  any,  or  not  fufficicnt 
diftrcfs  upon  it,  fo  that  the  remainder-man 
can  neither  have  his  rent  nor  his  land. 

But,  if  the  covenants  in  fuch  leafc,  under 
fuch  a  power,  be,  upon  the  ivboUy  fuch  as 
leave  the  parties  upon  the  fame  footing  as 
under  former  leafes,  their  differing  in  triflini 
circumftanccs  will  not  be  material. 

I 

r 

P  p  a  Thus, 
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Doogl.  Thus,  It  was  objeftcd  to  the  covenants, 

fupra4oc'.      ^^  ^^^  '^^^^  ^^^^  ^^^  Ferrer^ %  to  FunicM, 
4^9  433-       (by  one  of  which  (he  covenanted,   that  Ihc 

would  pay  half  the  land-tax,  amounting  to 
about  7/.  tos.  by  the  other  of  which  the 
Eatl  covenanted  for  himfelf,  his  heirs,  &c. 
to  ff ce  her  from  tythes  and  from  levies  and 
payments  to  the  church),  that  the  covenants 
in  the  leafe  were  not  fo  beneficial  to  the  re- 
mainder-man, as  thofe  in  the  ancient  leafes  : 
for  that,  in  the  Former  leafes,   the  tenants 
covenanted  to  pay  all  duties  and  taxes,  ex* 
cept  the  land-tax  j   that  church  dues  were 
particularly,  by  law,  chargeable  upon  the 
occupier  j   but,  by  that  leafe,  the  landlord 
covenanted  to  free  the  tenants  from  tythes 
and  all  levies  and  payments  of  the  church. 
Thefe  new  covenants, .  therefore,  were  lejs 
beneficial  to  the  remainder-man,  than  thofe 
in  the  former  leafes.     Sed^  per  curiam^  the 
objeflion,  as  to  the  Covenants,  was  not  much 
relied  on,  and  did  not  require  much  con- 
fideration.      The   power  made  no  mention 
of  covenants.     The  ground,  therefore,  muft 
be,  that  the  prefent  covenants  were  z,  fraud 
on  the  power,  by  lejfening  the  value  of  the 
refcrvation  i   but,  on  confidering  them  fully, 
it  appeared,  that  what  is  thrown  on  the  land* 
lord  was  compenfated  by  what  was  paid  hj 
2  the 
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the  tenant.  She  was  to  pay  half  the  land- 
tax.  As  to  the  church  dues^  the  cpvenant 
teemed  to  be  collateral^  and  not  to  go  with 
the  land^  nor  to  bjnd  (he  remainder-man^ 
refenibling  a  covenant  for  quiet  enjoyment. 
But,  if  it  did  go  with  the  land,  there  was 
no  pretence  of  fraud  on  the  power,  the  30  /. 
was,  bonajide^  referved  as  an  ancient  rent. 
What  was  ftipulated  with  regard  to  tythes, 
was  of  no  confequence,  fince  none  were  pay- 
able. 

The  want  of  a  counterparty  in  cafes  of  Pcr  Lord 
this  fort,  is  an  omiflion,  and  very  prcjudi-   MansficJd,  ^ 
cial  to  the  remainder-man;  and  every  frau-  '      ^' 

dulenty  unfair,  prejudicial  execution  of  fuch 
a  power,  in  refped  of  thofe  in  remainder,  is 
void  at  law. 

It  is  no  objection,  to  a  Icafe  under  a  power.   Per  Lord 
**  that  it  is  in  trufi  for  him  who  executes  the   Mansfield, 
power,"  provided  the /^^tf/ tenant  be  bound, 
during  the  term,  in  all  requijite  covenants  and 
conditions. 

• 

Livery  is  not  neceflary  to  a  leafe  for  lives  Wigfon  v. 

under  a  power,  (though  it  be  incident  there-  jLevinz  140. 

to  at  Common  Law ;)  and,  //  hath  been  held  i  Yent.  291, 

to  tje  a  forfeiture  of  a  power ;  but  Lord  Hale  Lekcfter' 

P  p  3  con-    Cafe,  iupra 

68.  71. 
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conceived  it  was  not  a  forfeiture,  becau/e  a 
leafe,  by  virtue  of  a  power,  takes  cSkS:  out 
of  the  fettlement  that  gives   the    pofwcr. 
And,  by  fealing  the  leafe,    the  power  is 
executed  i  and  then  the  livery  comes  too  late 
to  affed  it. 
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THE 

I     N     D     E     X- 

A. 

3p90{ntmetit»  Power  of 

need  not  refer  to>  or  recite  the  inftrument  creating  the 
power,  if  the  a£t  done  be  of  fuch  a  nature  as  can  have 
no  operation,  unleis  by  virtue  of  the  power.  Page  111,112 
But  it  mud  refer  to,  or  mention  the  edate  on  which  it  is 
to  operate,  and  the  want  of  fuch  reference  cannot  be 
fupplied  by  parol  evidence.  1 1 8 

It  will  be  fufiicient  however,  to  refer  to  it  in  terms  which 
include  it  with  the  general  property  of  the  donee  thereof. 

includes  in  itfelf  a  light  to  appoint  ab(blutely,  or  with 
power  of  revocation.  287.296 

cannot  be  executed  with  an  exemption  from  the  debts  of 
the  appointee,  -37* 

Vide  Powers* 

9iBsnment 

oi  totum  Jlatum/uum^  dedroys  a  power  not  fiisply  collate- 
ral.  26 

•ftitance 

declared  or  avered  to  enure  to  certain  u(es,  with  power  of 
revocation,  but  not  to  declare  new  ufes,  no  new  or  other 
ufe  can  be  avered  or  declared.  273*  281 

But  new  ufos  may  be  limited  upon  a  new  grant,  or  by 
covenant.  281.  283 

9tt«ftilier. 

Vide  Revocation,  power  of. 

P  P  4  Sarsatti 


INDEX. 
B. 

Vatgaf  11  atin  iftale 

^  not  dFediog  an  adual  tranfmutation  of  pofleffiooj  and 
fo  not  difplacing  any  eftate,  will  not  destroy  a  power 
not  funply  collateral.  P^i^-  28.  3 1 

inrolledy  will  operate  as  a  good  execution  of  a  power 
limli^»  to  be  revoked  by  a  writing  genexally.  2^6.  259 
Contra,  if  by  deed  indented  and  inroUed.  /i^. 

And,  if  inrollment  be  exprefsly  req aired  to  be  made  in  a 
particular  court,  that  requiiition  muft  be  complied  with* 
or  it  will  not  operate  as  a  revocation.  259,  260 

ten  days  after  figbt,  when  due.  513^  514 

tfom0>  Ancient 
referved,  include  a  covenant  to  keep  in  repidr.    577.  579 


C. 
€Wt,  Elder 

claiming  under  a  power  defe^vely  executed,  will  not  be 
aided  in  equity  againft  younger  childrenj^  who  would 
thereby  be  left  deftitute«  220,  221 

CIKID>  Grand 

not  coniidered  as  a  cbiU  in  equity,  for  the  purpoie  of  aid- 
ing a  power  defedtivety  eicecnted  to  make  proviiion  for 
him.  208.  210 

included  under  a  power  reipeding  children.  346. 349 


\  ^Wt,  Younger 

becoming  elder,  lofes  the  benefit  of  an  appointment,  made 
by  virtue  of  a  power  created  for  the  benefit  of  younger 
childxen.  105.  iii 


I    N    D    E    X.  ^ 
Ct)tlD>  Younger 

may  be  an  only  daughter,  for  thougH  fhe  be  not  yonnger 
in  comparifon  of  another,  yet  fhe  is  confidered  as  a 
younger  child,  to  take  aprovifion  liouted  for  a  younger 
child.  ^  Fa^i  105,  iii 

means  fuch  an  one  as  is  not  the  head  of  the  family.        110 
not  aided  by  equity,  on  a  AefeSdyt  execution  of  a  power, 
if  elder  will  be  dinnherited  thereby.  208.  221 

or  if  the  object  be  to  defeat  an  equality  of  provifion* 

210,  221 

«re  purchafers  upon  a  good  confideration,  161.  163. 

relieved  in  chancery  upon  that  ground,  in  cafes  of  powers 
defe£lively  executed. 

Vide  Covenantm 

proviiion  for,  whether  voluntary  or  not,  vnll  be  aided  ia 
equity,  if  arifing  out  of  a  power  defedively  executed. 

204,  so  J,  206 
Nor  is  it  material,  that  they  are  already  provided  for,  un- 
lefs  the  provifion  be  extravagant.  205,  206 

On  what  prindple  the  courts  of  equity  interfere  in  the 
latter  cafe.  206 

Vide  C&iU,  grand* 


Circomftaitfw 

required  to  attend  the  execution  of  powers,  are  either 
ixternaJ  or  infirumintal*         "        ,  1 29 

whether  external  or  inflxumental,  required  to  attend,  the 
execution  of  a  power,  mu&  be  ilri&ly  ohferved.  130 
By  a  ilranger  to  whom  the  power  is  given.  i^iV* 

By  the  owner  of  the  eUate,  referviag  ^  power  to  himfelf. 

153-  153 

Vide  Eqtuty,  courts  of. 

fupplied  in  equity,  on  the  execution  of  powers,  for  a 
valuable  confideration.  1 87 

'  Cf  rcomftancef 


I    N    D    E    X» 
Circtimftancti 

As  where  three  witnefles  required  tb  the  inftrumear,  hj 
which  power  ereded  in  favour  of  a  wife,  two  wimeiles 
deemed  fuificient.  ^^£t  i87»   tSS 

fupplied  in  equity  on  the  execution  of  powers  for  a  goocf 
con/ideration.  «  i  Sg 

As  where  power  is  to  appoint  land,  and  a  charge  only  is 
made  in  favour  of  children,  fuch  charge  held  good  io 
equity.  i8p.  i^j 

Vide  Covinamt  to  ftand  feiied,  &c«   Childrtn,  Pmrcbm/kr. 

omitted,    do  not,    in   particular  inftances,  even  in  law, 
render  the  execution  of  powers  itft&i'ot.  242^  z\\ 

Vide  Confidenttim* 

ConffDeratfOM 

tre  either  valuable  or  good.  161 

How  thefe  diltinguifhed*  162 

valuable,  are  founded  on  money  paid,  or  lent,  or  on  mar- 
riage, 161 

good^  are  founded  on  moral  obligations.  ihid. 

cither  valuable  or  good,  are  a  fuffident  ground  for  equity 
to  relieve  againft  a  defective  execution  of  a    power. 

163.  165 

Vide   MMrriajft,    Children,     Eq^uty,    courts  of.       StataU 
27  Elix.  Cm   4.     Canv4yanci    ^oluMterj.     Lea/e.     SimwH 
27  Eliz»  e.  4, 
CoMfideraiioM. 

Cttwtn 

is  confidered,  in  equity,  as  a  purchafer  for  a  valuable  coa- 
fideration,  and  will  be  relieved  as  fuch.  162 


Covenant 

« in  a  marriage  fettlement,  is  a  good  execotion  of  a  piver 
in  favor  of  a  wife.'  j66 

CofKIUUIt 


INDEX. 


Cot^enant 


iXi  a  marriage  iettlfment,  that  the  lands  fettled,  bebg 
part  of  lands  fabjeA  to  a  power,  were  of  certain  value, 
held  to  be  a  good  execution  of  a  power,  to  fUpply  a 
defedi  in  the  quantum  of  eftate  fettled,  where  it  fell  fhort 
of  the  value  flated.  Page  i66 

held  a  good  execution 


of  a  power,  whgi  the  donee  of  the  power,  at  the  time 
of  the  covenant,  had  not  the  power  veiled  in  him.      1 68. 

170 
held  to  be  a  good  exe- 


cution of  a  power,  when  the  donee  referved  to  himfelf 
an  eledtion  to  fecure  a  jointure,  either  under  his  power 
or  eihurwi/e,  at  his  difcretion,  and  a  very  flight  circum- 
ftance  will  amount  to  an  eledUon.  1 70.  178 

Vide  h/duu. 


I-  '   '  >  relating  to  lands  fub- 

je£l  to  a  power,  will  operate  in  equity,  as  a  good  revo- 
cation  of  a  will  previoufly  made,  in  execution  of  the 
power,  in  favor  of  children.  iSi.  183 

being  a  defective  execution  of  a  power,  will  be  aided  in 
equity  in  favor  of  children.  183,184 

muft,  in  fuch  cafe,  be  united  with  the  deed  raifing 
the  power,  or  have  reference  to,  or  recite  the  power, 
or  mention  the  hereditaments  fubjed  thereto.  184.  1^7 

l^iueri  it  vide  l68«  170 

to  ibnd  feifed  in  confideration  of  natural  affedlion,  will 
fupport  a  kafe  made  for  the  benefit  of  children,  though 
fach  power  defedlive  in  itfelf.  191,  192.  215 


Catttt0  of  4t%ult2 

YrAt  Equity y  court  of. 

Crotttt 

Vvk  RtuocatiM,  power  of. 


INDEX. 
D. 

Vide  Liofi,  Bill. 

isclnfive  or  exclafive— what  meant  therebj.  Pa^  528, 5:9 
divifible  into  feparate  parts*  jjf  5jS 

IDtcUtattoti  of  9Ut0^ 

VMc  Ufa. 

Seen 

made  in  execution  of  a  power* 
Vide  powers. 

1Defc«99iice 

win  defeat  and  annul  a  power    not  fimflj  coUatera!. 

IDemffe 

tt  win  or  by  copy,  is  faffident  to  make  land  to  be  ac- 
counted demifeable,  under  a  power  to  be  excrcifed  owr 
hereditaments  ufually  letten.  J9^»  ^P 

Exception,  where  preceding  Uafes  made  by  w^  tenant  w 
life  only,  or  by  guardian  of  an  infant  tenant  for  ^^ 

393>  394 
And  alfo.  where  lands  not  demifed  by  the  fpacc  of  twcnfr 
years,  before  the  escecutien  of  a  power  594*  39** 
And  where  the  lands  are  copyhold.  ^^ 

may  be  of  the  ferviccs  of  a  manor,  where  the  pover  fo- 
vides,  that  the  leafcs  Ihall  not  be  made  of  the  dcmdnc 
lands  of  a  manor,  39^'  ^^ 

Vide  Evidtnct.  ^  ^^ 


INDEX. 
IDeWfe 

,  made  in  execution  of  a  general  power,  attaching  vpon 
real  eiktes,  muft  pnrfue  the  forms  required  by  the  ftatute 
of  frauds.  Page  83 

Bxception  to  this  rule,  wheie  no  intereft  pailes  from  the 
donee  of  fnch  a  power,  bat  he  ads  merely  miaiilerially. 

84.  88 
Or  where  power  dire£led  to  be  executed  by  an  infira- 

'  ment  executed  in  the  prefence  of  two  witnefles,  for,  ia 
that  cafe,  a  writing,  purporting  to  be  a  will,  although 
executed  in  the  prefence  of  two  witne/Tes,  will  be  good. 

90.  15K  154. 

Vide  principle,  ihid* 


9 


■      ■  '  ■  '  liable  to  li^iebjr 

the  death  of  the  devifee.  '91.98 

Cafe  out  of  this  rule  upon  its  particular  circum(UnQe&. 

98.  102 
9  though  purfua&t  to  ftatute  of  frauds,  not  valid  as  an 
execution  of  a  power,   if  other  drcumftances,  not  re- 
quired by  the  ftatute,  are  required  by  the  creator  of  the 
power  to  attend  the  execution  of  it.  13^,  141 

i  in  favor  of  a  wife,  under  apower  exprefsly  requiml  to  be 
executed  by  deed  under  hand  and  feal,  is  a  deiedive 
execution  hereof,  and  as  fnch  will  be  aided  in  equity* 

179,  180 
Revocation  of,  vide  Covinsnt, 


equity.  Courts  of 

have  a  jurifdi^iion  over  the  execution  of  powers  wherein 
the  confideration  of  any  equitable  intereft  arifes,  and, 
by  ?vtne  thereof,  interpo^  and  fupply  defers  therein, 
wherever  there  appears  to  be  a  valuable  confideration, 
or  other  equitable  ground  for  interpofition.       1 5  5  •  <  5  7- 

160 

never  interpofe  in  cafes  where  there  is  a  non-execution  of 
apower.  157.  160 

interpofe  in  cafes  either  of  accident,  fraud,  or  fruji.         161 

Vide  Confideration^ 

Cquftf, 


INDEX, 


Cquit^,  Courts  of 

di/penfe  with  the  form  of  an  iflflrumcnt»  made  in  exccu^ 
don  of  a  power,  in  favor  of  purchafers  for  a  valuable 
or  good  confideration,  Pa£^  163.166 

Vide  Marriage,  D£vifi>  Infant ,  Circumfiances. 

will  refufe  their  aid  in  fupport  of  a  powtr  defc^ively  cxe- 
cuted>  if  the  dbjedt  of  it  be  inc<^oitable. 

Vide  CbiUren. 

will  relieve  againfl  an  appointment  under  a  power  cA 
fedively  executed  at  law»  in  favor  of  a  prior  purchafor 
for  a  valuable  confideration,  when  there  is  apparent 
fraud.  aij.  Z31 

—  ^-a  defedive  execution  of  a  power,  where  a  ]»rt7 
interefted  prevents  a  ftri£l  performance  of  circoiDftances. 

Vide  Lai.\:,  courts  of* 

will  interpofe  to  eftablilh  an  appointment,  or  fet  a£de  a 
revocation^  under  a  power  by  reafon  of  furprize^  as 
when  a  man  is  deceived  by  falfe  fuggelHons.  233 

Sudden  death  of  donee  of  a  power  does  not  fall  within 
the  term,    '*  furprife."  z;c,  a^i 

But  fraud  or  circumvention,  are  not  to  be  prefumed,  but 
muft  be  poiitively  proved.  ^34^  ;^< 

Vide  Purchafers. 

will,  if  a  power  be  exceeded  in  th«  execution  of  it,  corred 
the  exceff,  and  uphold  the  execution  as  ^  as  the 
power  warrants.  3^^ 

Exceifes  in  the  execution  of  powers,  are  either  in  refpcd 
;o  the  thing  fubje^ed  to  the  power,  or,  to  the  extent  of 
the  cftate  to  be  created  by  the  power,  or,  to  the  quality 
and  property  of  fuch  eltate,  or,  to  the  perfons  in  whofe 
favor  the  power  it  to  be  executed.  344.  349 

will  execute  powers  well  created,  but  fiuling  by  accident. 

Vide  Powers. 


I   N    D    E    X. 

CVtDence,  Parol. 

■  * 

yide  Parol  Evidence', 

A   covenant  to  Hand  feifed,  is  confidered  {is  an  evidence  of 
the  ufual  manner  of  dexnifipg.  Page  309.  402 

tf  ;:erution  of  a  idolocr 

«   exceeding  the  power,  remedied  in  equity. 

Vide  Equity g  courts  of, 

xnay  be  good  in  part  and  bad  in  part.  345^  346 

va)id»    although  a  ilranger  to  the  power,  be  joined  in  the 

iaftroment.  378*  379 

C^ecueo; 

not  capable  of  taking  an  intereft  as  an  afEgnee  in  law, 
onder  a  power,  for  fecuring  money  or  other  things, 
to  fuch  perfoD  as  the  donee  of  the  power  (hall  appoint. 

376,  377 


F. 

^Feoffment 

of  the  donee,  will  not  deftroy  a  power  limply  Collateral* 

will  deib-oy  power  not  (imply  collateral,  17.  72 

of  a  ftranger,  will  not  defboy  power  not  limply  collateral. 

26 
made  for  further  afTurance,  will  not  be  a  revocation  of  a 
covenant  to  Hand  feifed  to  ufes  with  povver  of  revoca- 
tion. 260^  261 

y\At  fiatutt  a;  Eliz.  c.  4. 

Jftmz  €o\Ktt 

may  execute  a  pov/er  fimply  collateral.  3i>  3^ 

'-      '     ■    ■  not  limply  collateral  by  the  better 

opinion.  33-4* 

jftmt 


INDEX* 


tftmt  Colitrt 


txcepAon,  if  the  power  ht  exfn/sfy  referved  to  be 
catea  by  a  feme  iiing/ob.  Page  42^  45 


Vule  Wifit  Fim. 

of  the  donee,  will  not  deiboy  power  fimply  collateral.     22 

■  ■  will  defiroy  power  not  fimply  collateral  ap- 

pendant* 26 

■  »  ■  ■  ■!  I  I  I  I  I  ■  ■  I  '  in 
pofs.  27.  31 
levied  for  a  particular  parpofe>  will  not  ertingaiih  a 
power  of  revocation  *  31 
not  reqnifite  to  pafs  an  intereft  from  a  feme  covert,  tT  it 
arife  by  virtue  of  a  power.  34*  35 

Vide  Powers^  JJ/kranti,  Rrvecafion,  power  of.  fiaitm 
27  Eli%*  r.  4* 

Vide  Equity^  Courts  of  Statute  27  £//«•  r.  4. 


4l?ooD  Condneratfon* 

Vide  Confidirations^ 
Vide  ai/y»  grand 


infant 

may  execute  a  power  fimply  collateral.  ^3 

cannot  execute  a  power  over  his  own  eftate  of  inhentaoce 

to  bind»him.  ax^  r - 

may  execute  a  power  over  his  perfonal  eftate  by  tefemcm, 

if  above  the  age  of  feventeen,  54 

's  covenant  to  make  a  jointure  of  part  of  land,  over  which 

he  has  a  power  upon  an  intended  wife,  will  be  helped 

Jlnfant 


INDEX. 

in  equity^    as   a  ddeQiTe  caoecatioii  of  fttck  power. 

Aif#    i8o»  itt 

jItitiAliiiraf* 

Vide  Bwrgmn  and  S4Jiy^lMjtrumiut0 

Jlnftntmeiit 

>  made  in  execudon  of  apower»doet  not  derive  its  vaiidity 
from  its  capacity^  as  an  independanc  or  diftind  conTejr* 
ance,  to  carry  that  which  is  the  fobjeft  of  the  power*  bat 
from  its  conefponding  with  the  forms  required  by  the 
creator  of  the  powers  to  attettd  the  eiecation  of  it. 

1^7-  1(4.  sac,  aai«  356 

4  required  to  be  inrolled  in  a  partknlar  court,  will  not  ope* 
rate  to  revoke  a  power,  nnleis  fb  inrolled.        159,  a60 

Vide  B^rgmin  and  iaU.^-Fnjfmm* 

,  ihade  for  a  particular  purpole,  will  not  revoke  a  covenant 
to  ftand  feiied  to  ufes  with  power  of  icvocatfen*    Vide 

'j  feveral,  confidered   as    coaftitutbg  one  conveyance* 

68.  26n 
Vide  Siahut,  a;  EUk.  r,  4. 


,  h  for  raifin^,  or  creating,  or  limiting  of  ofis  and  powers^ 
are  to  be  conftrnedaccordmg  to  the  intent  of  the  parties 
concerned  therein.  aSj.  ^187 


^  c(mrts  of,  will,  in  feme  cafts,  diipenfo  with  a  Ibift  per* 
ferteance  of  drcumftances  required  to  attend  the  execn* 
tion  of  powers,  asa,  ajj 

did  not  ibewa  fovorablcdilpofitiott  to  fnpport 


■ilWiMHiMW 


.     I  N    HE.   Xj 

iDflf  after  ihck  introdo&ioii  into  ooorcs  of  law*  ftp  {49 

»  fiir  ]ik,  faipcnds  a  power  not  fimply  ooUaietaL         16 
Sid  quMTi  it  viJi.  511 

,  f(ft*"a  ^earj  neklM  ftf^A  or  exik|^ifte9  ayoww  loc 
^|ty  cefllateral.  i^,  &;«  ]|»l*  510 

>  fbr  yearai,  mute  by  temmt  forlilb  im4er  a  Attaiat  widk 
power  pf  trvocadon^  not  inpowering  kirn  fo  \iA%  u 
valid' tgainl^  kirn,  aa^not  fiaUe  twSe  defettrfbfiie- 

'    cirdOn.oPtlle'poWer*  Jio-J'^ 

^  #t^  wl^k  rent  is  rdbifod,  b  a  good  icvocifMiof  • 
Tohmtary  coAwyance  under  ftatnte  27  £&•»  '<^  4*, 

4  for  twenty  years,  will,  in  equity*  hk,  a  valid  execoooB  eft 
fowcT  to  leafe  for  ten*  years-*  andcood%rdiift*M« 

34S 

HJdfc  0o«^; 

nsr^  be  confidered,  in  law,  as  in  reverfion*  in  1^  '■T' 
*    lenfe  of  that  word,  if  i^be  to  commence  it  t  ^^le 
ditf.  4« 

■  ij  ■  I  ■  ■  I  ■  ^.i  .,  in  t  BOic       . 

confined  feufc,  if  it.be  xo  be^in/rom  and  aflfrthcf^      I 

.    cf  a  prcftnt  ihtciift  in  bcin^.  ^  4**'  4*^ 

it      I.  -  ■'i    ■   I ,,  I        I  >      ,1  iiiii,  ift  di^sv*       : 

»  rdweft  fenfc  of  that  terni,  it  may  be  intended  cftvOf       | 
current  Icafc,  or  a  Icafe  of  the  reveriion.         4*4;  4?J       j 

law,  conftrued  a  Icafe  in  reyerfion,  and  excludes  the  <Uy 

on, which  it  is  made,  out  rf  the  Icafe.  .l!ll  for 

,  made  under  power  to  dejpife  lands,    *'  to  any  p^i**  ^ 


I   1 


vide  iirWQi* 


I 


< 


I 


1  M  O   S   X. 


ilalt  tfacrrof*'*  is,  in  law,  ^onAnied  a  letfe  in  pofldBon^ 
•ad  indndcs  tki ^  dtt  viAkik  i»  nuuie  in  the  leale« 

Excq^tion  to  tUs  difKntttoH  httw6en  leties  to  commenoe 
«'  m^ihhu,^  or  «'  «  ^^Im/'  or  *«  from  lM»iccfordi»'* 
where  ^'  m  iaim^w  ''  m  £i  daHu^^  are  ufid  ai  a  refer* 
^cejandacomjpatationis  tobenadefromailaypa&d. 

502.  528 

mthia  iJUiiiim  m  £$  iknu,  or  #  dgiu^  e^toally  caecln* 

five  of  Ae  ttrmmu  n  e ait**  jaS*,  529 

deUvered  at&ur  o'idocK  of  the  >oth  of  7**^"^  one  yiear, 

determines  19th  day  fjijwu  in  the  fiicceflive  year.    53a 

VidoDi^. 

IbrdMe  lives  under  a  power,  is.weU  exteated  by  n  leafe 
ibr  three  Hv^  and  Ae  loneer  liver  of  thM.  541 

Or  fer  thiteimfims  &r  their  three  lives.  (4IJ.  542 

re 


not  well  execntdl  by  ateaft  for  nihety 
nine  years,  de|*nninable  im  three  fiVes«  $42 

by  virtoe  of  aprovife  in  a  power  in  the  begbning, me- 
tal, abibltttt,  aiEmattve,  and  bdefinite,  3iSngui&ed 
fioin  ode  onder  a  pojver  particular,  entire,  and  aifitauu 
five.  542.  S44 

nnder  power,  may  b^  ablblnte  or  qnalified.  54^ 

^vemed  by  die  rules  of  law  adopted 


in  cafes  of  eccIefialKcal  leaies,  and  leaies  under  ftatute 

ja  a  8*  \  544 

■  "    ,  atillbefflade  with  a  covenant  lof  pay- 
ment of  rent.  579 
■   ■   ■-     .11  II.   ■■■   ■»■  »wiiko'Aufeofi»-(BnQy>  57^* 
■    ■               ,  cantaining   covenants    upon    the  wnole 
oqnalfy  henetcil  aa  thoio  in  Ammf  kaie»»  that  wiU  be 
fufficient.                                                        579.  $81 
■  I         ,  ought  not  fa  be  made  without  a  counter- 
part. 581 
^-,  nmf  be  m  thrfl  lor    him    who  makes 
it,  provided  it  have  all  re^^uifite  covcnanu  and  con- 
ditions, ^%i 
»  for  lives  nndcr  a  power,  may  be  made  without  Ihrerv. 

Vide  Rtnt.  , 

Q^q  2  ftetff 


I    N   D    B    X. 

will  not  dellrdy  a  power  not  fimply  colUte^;  P't^^S^  z 7 

Himitatfoii  of  OUiMU  .   . 

Vidcljir. 

fbmedmes  upholds  a  leafefor  life  void  in  itlelf  by  bcio^ 
xnade  to  commence  in  future ;  ^;r.  ^a*  fit>mthe  day  of  tke 
date.  '499.  483 

Inftance  where  livery  made  a  month  after  leafe.  484*  482 
Dl^n^ion  when  made  by  the  lefTor  himfelf^  and  when 
by  attorney.  ^  4^5*  489 

•——*—— when,  being  to  be  made  by  attorney  generall/, 
and  when  at  a  particular  time.  -    4^3*  4^9*  49a 

when,  leflbr  in  making  livery,  rdm  i»  dke 
deed,  or  not^  ^  491 »  492 

J  made  at  a  particular  time,  that  time  becoming  e&ntial  C0 
be  known  is  a  fa6t  to  be  found  by  a  juiy,  and  no  pie- 
fumption  can  be  made  re(pe£ting  it,  if  endenoe  can  be 
procured  to  afcertain  it.  492»  493 


«»i  *■ 


M. 

is  a  valuable  eonfideration  within  ftatute  27  Eiixn  c  4. 3 15, 

3»^ 

And  the  eonfideration  extemds  to  the  children,  as  well  as 

the  wife.  ^jj 

Vide  ConfiderMion,  CsftiMant,  Divi/eB  Infant,  Ptwitm 


4k 


N. 

of  a  power,  what  fo  confidered.  157.  i6« 

liotfce. 
.  Vide  Stettttt  37  EUx.  c.  4. 

3  |l«ni 


1 


r  NSDrEX.*^ 


p. 

f 

^  not  admlflible  to  (hew  that  an  inftrpment  was  meant  to 
opeiace  as  an  exeaition  of  a  power.  Fagi  tl  ^ 


•/• 


■  '  ■."■ 


iMBetn 

not  a^iiTable  in  common  law  conveyances.  i.  5 

were  a  confeqaence  ot  the  introdii£lion  of  ufes.     2.  i'55«  6 
how  affeded  by  the  ftatute  of  ufes.  _  5, 6,  155,  6 

of  two  diitind  kinds :  Reftraining  and  Enabling.         6.  8 
,  reftraining  and  enabling,  are  either  fimply  qoUateral,  or 
not  £mpTy  coUatevaL  8«  9 

>  £mply  collateral;  their  nature.  i^/V. 

-•— ,  may  be  general  or  ipecial.  9 

— ,  when  general.  iM. 

— J,  when  Q)ecial.  /3/V. 

g  notiimply  collateral*  are  of  two  Corts  j  .appendant  or  ap- 

•  purteoant,  andingrois.  10 
'     ..n  ■  ■                when  appendant  or  appurtenant*    /^|/. 

■       ■         ——in  grofs.  1 1 

«     why  fo -called.  i^ 

■        ■         may  be  fo  circnmftanced«  as  to  be  in 

grofs  as  to  one  eftate«  and  appurtenant*  as  to  another 

eftate,  in  the  fame  lands.  *  '         '  13 

,  in  what  views  th^y  are  intended  to  be  confidered  in  this 

f.  treaiife.  U*  H 

take  effed  out  of  the  eftate  vefted  in  the  creator  of  the 

power.  14 

>  fimply  collateral,  not  affe^cd  by  a£b  of  the  donee  there- 

of. 15 

,  not  fimply  collateral,  appendant  or  appurtenant,  may  be 
fn(jpended  or  extinguiflied  by  the  ai£b  of  the  donee  there- 
of. *  16 
^                    ->    ,  ■  appurtenant,  may  beincombered  by 

•  the  donee  thereof,  by  charging  the  liind  fubjeAed  thereto 
with  a  rent  previous  to  executing  the  power,  or  by 
covenant  to  ftamd  feifed  to  another  'during  his  life.       j  6 

,  ■  ■       ■  may  be  deftroyed  by  the  donee 

thereof  by  releafe,  or  tdteraiiom  of  the  eftate  uibje6bd  to 
the  power.  17.  26 


« 

9 


Q-qj 


ftettcti 


I  • 


g  not  imflf  €oIIatail  appuiteiumt*  may  b^  ^^ 

^       n  I  in  grofsy  maybe  dcOroytd 

donee  tJmooir  by  nne^  Teoffmcnt  or  i^ccO'vcry. 

may  be  executed,  efcherfcy 


«  •* 


U^  will«  nnlefi  there  be  a  particular  prortfion. 
contrary* 
And  although  the  words  nftd  in  describing  tbo  21 
be  fochj  MS,  in  tAetr  crditfafymf^rt,  malt  be 
of  a  deed^  yet  the  ezecntion  will  be  goodj  thooj 
will.  57. 

-byfeyeral  aHuraoeuy  aMoi 


—  *w? 


relervedtobeexecntedbytfwrr/fiir^,  if/Jh^art^ 
to  each  odier>  that  they  cai\  be  coniidered  as  i 
one  conveyance,  as  by  covenant  to  levy  a  Cne^  and 
levied  accordinriy»  6f  •  77.  ti 

And  the  ISnurnA  bo  the  ftme»  Kltlottgh  ffeeffli  JM 
the  execution  of  the  deed  declaring  th^  nfti.        71. 
€0ittrsg  if  the  itne  be  general,  and  nor  idMngfD/  orie* 
ftred',  to  by  the  Inftnnnent,  JtdfUfn.  ^j,  yf 

•m  * .  '  ■  ^ III  wi"  t  I  ■  ■  oy fetcnu tOa  ee  ftveial 
fiatnres,  as  by  deed  to  take  cfeft  on  one  hnnditdpottdi^ 
paid,  or  the  like.  9t 

A^v  not  be  executed  by  deed  or  Will,  at  At  <»>tkm  of  Oie 
donee  thereof,  or  by  ieveral  ailhranm,  if  the  ^Jk 
nature  of  the  inftmment  by  wbich  it  is  to  be  execitad» 
be  exprefsly  mentioned.  j8.  If 

Exception  b  cafe  of  a*  power  executed  In  conidentiMrf 
marnage»  179,  tk 

,  t|ie  mode  of  execotion  of  which  is  conceived  in  geierrf 
terms,  or  direded  to  be  by  deed,  or  by  will  a^ttOf, 
;nuft  be  executed  bv  fuch  an  inftmment,  as  h^  fl  tk 
utmoft  ftri^nefs  of  law,  proper  for  the  diipofitioiof  tbt 
which  is  the  fubjed  matter  of  the  power.  fy  m 

Vide^/7/.     TifiamttU.    Deyifi. 

OKecnted  by  deed,  that  deed  operates  pndftly,  is  wki 
made  for  any  other  pnrpole.  i03»  I04 

Such  deed,  therefore,   not  revocable,  nnlefs  a  ipedii 

'  power  referved  for  that  purpose.  105,  1041  10$ 

Exception  to  this  rale,  wIm»  Che  perfon  that  is  tW  objiJ& 
in  whofe  favor  the  power  is  created,  takes  andcr  kia 


I   N  p   £  ,X. 


*^«  -  i^Qieft  of .  a  pttticQlu  AMn&Ph  vUcli  Ix  afterwards 


"•"J*!*  Vide  CM/r«.  ...•■.•..,, ' 

^Jfii  ^oexecntei  kf  4efd  «^.  i^iU;  ^¥k  4a»d  Af.mtt.Qqfd^ktf 

^%  the  aa danr  hf  fnr h  an  f ihnnr  rafrf  f ffirft    hnr  _by  yixtue 

t^  r  ofthtpowfw                                       ,        :]4 1^114 

^*  ^  «Bec«tiMi  #&  «Jid,  Am^H  the  ^wcpi^j^eaffclvM  be 

^^  impcKfefily  recited.                                 , .      aji4«  ,{io 

y^kik  Vide  Rev9C4aitiff.  tmitt  oL   ^/fnkffmmit^'fomtx  rf    .  ; 

r"^  ,  doiiee  t>f«  cgMeo^  tn  lofthMaKt  tlMir  iucy^uto  ettOt  as 

A*  ait  iexecQti6B'lhefeef»  «r  aMy  «|illi  i|>^te  iHteitft  in 

'*  '^  tbeeAate  fobja^i  c^  the  pmtt  iie^iftUMHiibBror4cli 

.£^  inilnMients  Stpch  Inftrumeiu  vidtti,  in  law/tafaratedl 

*^  Mtcftheintareft^  aiidiibtoul€i^«b«fl09tr.=  (ia9.ii29 

^  ^,  ifitifamd4i|^<pklibrioi  wlMb^rrJbaiaadjteraif  fib^ 

^  ittftmittem  intended  it  to  take  «£e<i  taia  lof  im  iRaafeftt 

*^i  ^r  «nk  of  hia  power>  it  will  atta^  opMtdK  tennv  not 

^^  npott  tbe  litter.                                             i^.  taHS 

^^  tef&aijied  to  be  txecnled  wiA  Mikultr  ^iMMftanoea. 

k  Tide  Cirofligbatnf A    ikfinmMth 

'  4  firft  eatecnted  defeAivel)v  ts.to  part  only  of  itke  intereft 

'  which  th6  at>poihter  has,  J}y  wtne  lAcreof^  ^  dosiklon 

'  over,  and  then  Jifeifiveljl^  to  ^e  t^Ie-,  will,  in  Avor 

of  a  pttrcha&r  for  a  rahiabte  conAfehitvMi,  ai  a  Mrife, 
be  made  j^dbd  ill  equity*  192.  '204 

'e$HtrM,  ifit  be  apparent,  that  the  power  is  foffyexec^ed, 
or  if  it  be  releafed.  204 

anay  be  executed  at  different  times,  over  ffifefctit  pan:/ls 
^  of  the  eftate  fabjeded  thereto.  262.  265 

t6  revoke  at  iny  ttmte  ^  of  th6  tibs  ^d  eftates'  ftrriei, 
and  to  limit  new-  ofes,  extend  over  aff  and  every  part» 

QLq4  t^iawti 


I   N   D    E    X- 


jttd  OUT  be  exeeoted  u  to  part  at  one  time»  and  as  » 
die  rm«e  at  another.  Pmgt  263.  16; 

dUcr  front  conditions  at  common  law,  in  as  much  as  tWe 
lonpcrmay  be  apportioned,  which  the  latter  cannou 

.  339»  54^- 
may  be  executed  at  different  tiiues*  ovtr^firmt  pmru  of 

'   the  tenements  on  which  they  attach.  341.  344 


MM 


of  the  intertft  in  the  eftate  on  which  they  attache      344 

^9MCHdid  in  the  execution  of  (hem^  will  be  ophdd  1^  cur* 

fufting  the  emiefi.  344.  357 

Vide  tEf  «//f ,  Cottrts  of.     Law^  Courts  of. 


But,  the  oottlequences  of  coneding  the  exeefi  as  to  tbe 
part  in  which  the  exoefs  is,  will  vary  according  to  tho 
dfcumftaaces  of  each  particular  cafe.  ^S7»  55^«- 

laftances.  324, 325 

Frinciple  upon  which  this  variance  turns*         359.  362 

^  fiilUng  Ihort,  in  the  execution  of  them,  of  the  extent 

.  warranted  thereby,  will  be.  vailid  for  as  much  as  the 
execution  covers.  363.  36; 

9  attaching  upon  an  eftate  on  which  a  lofs  falls,  are  not  af- 
fiified  uereby,  or  liable  to  any  part  of  the  burthen,  if 
there  be  fuffident  left  to  anfwer  the  chaige«      365,  366 

are  oonfidered,  fo  &r  as  they  convey  an  intereft,  as  part  of 
of  a  man's  eftate,  and  as  fuch,  liable  to  creditors.    3(66, 

367- 
Though  afiually  executed  in  ihvoia-  of  third  peribns.  369 

Though  fuch  power  be  appointed  to  third  peribn,  with  a 

recommendation  to  him  to  appoint  to  particular  peribns 

or'nfes,  yet^  if  an  intereft  pafles,  it  will  be  liable  to 

creditors.  368. 37x« 

Vide  Jfptmtmna, 

given  to  be  executed  by  one  perfbn,  cannot  be  by  him  d^ 
legated  to  another*  372. 374 

—     "  '  ■■     I    ■  I.  ,..  and  his  afigns  escprelsly^ 

an  c»cntion  by  an  aCgnee«  will  be  good.      374.  376* 


I  »  1>'U   X. 


iNtoet 


''  And  it  fthn%\  thai  tt'dbgnee  in  law  might  t^ke  »i 
inters  under  fach  a  poiwer.  Pagg  yjA 

VfhtTt  executor  mdk  ^nke  at  aSgoee  in  law.  yj$ 

^ 

*   VMt  Executor. 

p  when  completely  exeaited^  or  there  if  no  intention  tojg^ 
any  further  in  the  eacecation  of  them>  are  ufttally  re» 

>  executad  npon  a  xoniideratiottdeemed^  in  equity^  immoral^ 
will  be  let  afide  Yfiere#  '    -  378.  380 

p  badly 'started,  do  not  thereibr^  devolve  on  the  coart  pf 
chancery^  for'chailtory  bnfy  ilitatftreft  whte  powers  ai» 
well  created  in  tHe  ^riginal^  and  fail  by  accimit.    38P, 

Vide  Fimt  Fuffmntt  hiafi^  JJ/tjpmM,  Lea/e  and  Reliafgp 
Recevmyt  common.  Fime  Covert,  Infimt,  JUvpceatoff^ 
Appointment,  Vdmnteerr,  Sftntf,  Non-Exeeutiott,  Viy$^ 
FtircbM/ert,  ^  Beargeun  zx^  SJe,  htroUment,  Feogmt^, 
Statute  tj  EIi9«  c.  4.  Execution  of  Po^er. 
fi€L    t>aj.    Rent,  lu^fi* 

«mnft  have  been  invAited  IbOtf  after  the  niibthod  of  convfy^^ 
ing  lands  in  ftridt  fettlement  became  general.    385.  38S 

not  to  receire  a  conftmdion  favorable  to  the  tenant  Av 
life^  at  die  expence  of  him  in  remainder.        388.  390, 

leqaire  certain  circumftances  to  attend  thetr  execution* 

39© 
^eanibet  be  executed  by  attorney.  3pi 

muft  be  executed  in  »vour  of  a  perfon  in  efie,  and  there» 
fere  a  leafe  under  fqch  power  for  the  life  c^  the  firll  foil 
of  T.  5.  will  not  be  valid.  301 

teftrained  to  be  executed  only  over  hereditaments  ufuaUjF 
letteuj  howconfiruedf  391 

V)deDMu>»« 


I   N   |>  $   Jt. 


been  m  a  given  time  previoM  to  fibe  cxoctttiQ 
{owtr,  a«&»ttua4femfe4flaiidi  notbefixe 

Pmg0  402.  406 

to  be  taken  mth  Tach  reftriffioDy  thai:  t]»  ^tasr  <iil§g>iii 
thereto,  be  not  diflrtyti  by  tke  exticiie  of  them.       407 

0f  bii4fti^W^»  and  not  gtnorally*  not  waH  ffaracaiad  if 
th^indttde  tharan  laiula  ornwrifri,  notJumi^die 
fdrfeclfe  qualification^  reqnifed.  4f»y«  410 


aur, fay  it^fmnK^^  ke  tahm  t»>i  ^jariaU-ftoi  dieaaawecf 
^he  sowers  compared  widi  that  of  tilt  i»cya<f  Mjfi&eA 
^dbesi*.  4iio,  411 

A  limJTffd  hA^^uiik  to  aulse  haieea  aM  iBteaded  to  ^frf^iv 
riae  oidy  a  kafe  in  foflMEoo*  «m1  4I9(  a  Ma 

411.414. 

»  exprefify  enabling  one  to  bafe  m  rererfion,  will  be  Talid. 

CKecoted -by  a  baft  tQ  ta««iep«a  foMn  the^etarminarkm 
^  ^iiidl  prior  hufiiA    .  41$.  420 

jKxoej^n  if  tbt  fONW  U  vpnlsj^  ip  kaft  in  fafieT- 
''  fion«  410.  41a 

Vide  liMji, 

«  aaftraioffd  tp  %^^9mtmi  in  Mfttfon ^9fn^^  attnaU^f 
apon  an  aftaia,  pait  in  pnMkni>  aad  part  in  icaerfoa 
kt  the  axiMtian  nf  the  powfr»  aMiy  be  eiecBtedtouaadft- 
«tely,  by  a  laafe  a  poffaCnn  nS  dka  oftato  in  fevar(fasi 
as  wall  aik  nf  that  in  pofleffion*  425. 427. 

»  anahU^^  to  laafce  lewa  in  raraflGoaL  4i  will  m  in  foC- 
feffion,  attaching  upon  lands*  part  in  leverfion  and  part 
-in  poiIeifion«  will  not  waanttt  n  kMe  in  poflajiaar  and 
Mather  Icafr  in  maMkn  of  the  Aaat  lancU  hot  as  ta 
laaflpg  Aiiiaaiitfra^  iwH  be  oontod  ta  hndnot  than  in 
^fiemon.  427 

^  nndioijai^f  laMatiienafnllyairiii  poflaCan^do  mt  pro^ 
vent  making  concurrent  kafes.  ^f*  4)3 

Vide  R$v9rjke. 


t  N  O   S   Z^ 

« 

a  mqr  be  ddber  m  t  imloaUe^  or  a  good  conCdemioB* 
Vide  C!9M06Ar4tf JMu  CrtJb^r,  CHUrtM,  BUrriap. 

fanm^^a,  valoableor  good  coiUidenti<m  tmder  t  pomr, 
not  aided  bjr  eqiiitf  e^^inft  latter  onef,  where  their  titles 
fpri^g  oat  of  the  Ihme  toot,  Muroglbi  At  latter  have 
votioe  of  ^  powcr«  P^ii  ao6.  2o9.  Sed  nde  941,  Xfs 

J  claiviiig  under  a  power,  attaching  tipon  a  trail  eftate,  not 
^ed  in  eiiaity  againft  each  oiler*  221,  ztz 


^mmmmmmmmmt^mitmmmmmmmmmmm'mm 


Keleafo 

of  fower  aot  Cliffy  etdktnil  to  lNre«ttdftdV«^m^E/E«f;^ 
mil  deftroy  it*  34 

ii     ■  ■         ■       ifoottobcqcarcifed  inpN^mi^ 

fumnt  ifdeSrojredtherebjr.l  J^Sv^l- 


mil  deftiojr  apover  aot  Sm^y  collateral.  27..  3 1 

Vide  J^u9ci.—Stmut$  zj  Elix.  c.  4. 

extend  to  powers  referved  on  lands,  in  conn  ties  fnbjeft  to 
tboiba&t.  381-384 

ftent, 

* 

I  ancient  ffyboU^  ajxTwers  the  dpfcrlptipn  of  ancient  ac* 
cuftomid  xtikU  S  44' 545 


I   N    D    E    X* 
tteut»  . 

«  0MciitU  and  MccuftcmaiU,  how  to  be  underftood.  Ay/  546 

i  nftder  a  relervatbii  to  referve  fi>  mach  or  more  yearly 
•  rent  as  had  beca  eiven  or  re^eured  within  twenty  years 
laft  pail,  not  confined  to  21  rack  raa  where  JSmej  hacvc 
been  ^fMaUJ  taken.  « .    • 

i  trui  and  amcient,  m aft  be  effe^ed  by  a  reiervation  Con- 
formable in  fualitj^  qmM9titj,  and  msunur,  to  reni  farmerff 

.   reierved.  Syo.  534 

But  improving  tbt  eftatt,  not  c6nfidered  fnch  an  altera- 
tion as  'uariit  the  rent,  by  making  it  ifliie  oat  of  9i&er 
htriditaminitp  than  thofe  contained  vel  the  power*      534* 

,  tefenred  nnder  a  power,  providing  that  two  pans  ia 

three  of  the  improTed  value  be  referred,  may  be  carried 

^  intoeilefkbyarefenrationmade  ns/ifrr/mriof  thepower. 

S'il*  556 
,  nnder  fuch  powers,   in  gena-al,   Ihonld  Ynt  JpuificmBj 

ftated.  55:6. 565 

Exception,  if  ptmntum  of  tent  referod  to  be  detennined 

by  £>mething  m  itielf  abiblutely  certain.  566        : 

J  on  leafe  undkr  fuch  power  refit  mmt  thi  true  amd  tmciemt        ^ 

rmi,  referved  in  equivocal  words  wmdi  may  refer  to  the 

hereditaments  on  which  the  power  attaches  only,  or  to 

thofe,  together  with  ochers,  it  ihall  be  taken  to  refer 

only  to  the  premifes  fubjed  to  the  power.        -566.  {68 


■    ,  mav  be  referved  in  the  fame  deed    on  fevcnl 
diftin£tleaies,  if  the  refervations  be  feveral  and  certain, 

568,569 
C§Mtr4f,  if  the  refervations  goto  the  whole,  and  it  be  ap- 
portioned by  fubfequent  w6rds  under  a  (vi«.)    569,  576 

»,  muft  not  differ  in  the  times  of  payment.  570, 57 1 


-,  muft  be  payable  annually  daring  the  term.      571 


mmmm^ 


',  may  be  referved  on  a  day  before  the  year  up,  fir/« 

y  does  not  extend  to  the  refervattou  of  heriots  and 

the  like.  57a 

9  *       '  1       ■  ■  ■        i 

■'■  ■  "$  ftiall  enure  as  rent  to  the  remainder-man,  and  he 

may  diftrain  for  it.  572.  57; 

Sent, 


INDEX. 

•  on  leaiie  tsnder!udif(mtrri/eryhigtbiir9imJ  dnctMnm 
though  refi^rved  to  one  and  hi&  heirs,  will  enure  to  thofe 
in  rcQiainder.  P^  575 •  577 

But  the  bell  method  is  to  referve  rent  yearly^  diuing  the 
term.  577 

•Vide  Bo9n.    Li^fi*^ 

YvitLea/i.  .  ^       '  s 

IBeberSoiuir^  3lntereft 

is  fuch  as  is  to  have  its  oommenceoient  at  a  futare  ifane^ 
in  which  fenfe  it  is  oppofed  to  an  intereft  in  pofleffion* 

433-  43S 
VidcLea/e.  -     ^    \ 

IRftocation^  Power  of 


•» 


«  of  covenant  tpfta^dfeiied  to  iifes^  apt  efiflyd  by.fcofi^ 
ment  made  for  further  alTuxance. 

Vide  Feoffment, 

U  executed,  in  law)  by  doing  any  aS,  that  cannot  fiand 
with  the  former  ufes*  iia.  114* 

Although  it  be  required  to  be  revoked  fy  ixfre/s  nvorJij, 

116.  liiB 

will  be  valid,  althpogh  the  power  itftlf  be  imperfe^Uy 
xecited  in  the  inftrumeat  by  which  it  is  executed.     114. 

116 
But  it  mud  refer  to.  or  mention  the  eftate  on  which  it  is 

'  to  operate,  and  the  want  of  fuch  reference  cannot  be 
fupplied  by  parol  evidence.  H^ 

requires  not  any  particular  words  in  the  creation  of  th6m, 
it  being  fufficient  that  an  evident  intent  to  create  fuch 
power  appears.  2^,  244 

m^f  be  genend  over  the  whole  efiate  limited,  c/partial 
as  to  part  of  it  only.  j^^,  245 

includes  in  i^elf  a  power  to  limit  new  ufes  pn  |evocatioo, 
though  no  power  of  new  limitation  expreiTed.tn  the  deed^ 

245 
Such  new  ufes  may  be  limited  or  railed  by^the  iame  con* 
veyance  which  revokes  the  ancient  afes.J-         245.  247 
"VVhether  the  revocation  be  executed  by  colrenant  to  ft^md' 
feifed,  or  bv  recovery.  245.248 

Although  there  be  a  Specific  power'lo  limit  Hew  uws 
Specially  -worded,  fi>  as  to  diftinguidi  the  limiting  of  the 


/ 


/ 


1 


r  n  8  »  i. 

mr  be  eawoted  mfeveral  ways.  35  3 « 256 

By  levocatioii  in  law*  A/, 

Origbi  of  confanai^  f  CfOmkat  >  MiA 

«->in  executed  by  a  beicaiB  and  fik  aldMMgli  not  is- 
nSM%  ttiilefs  inroUmeac  particplarly  lequirod.  2$6 

—  be  exeesled  eonililianalV^  *  26;.  273 


»   * 


2*  -  ^      -. 

s  by  mortgage.  *26$ 

lilt  tke  better  ofiaieaf  iMM  16  be  dbit  a  mci^p^  is  tke  ^ 

aJycafcmiHAefiHiy  eeaifolltafowefofiiiwcjiSua,  1 

IfHe  Z^/.    Afftimmim,  Power  of 

limited  to  be  executed  coA<&doiiaIly,  §x*  grm.  with   tfce     < 
cenimt  ef  li  UML  perim,   thot  lift  mot  be  dewrly   ^    • 
pvoved*  39^  ^97 

«  when  ferfeiied  to  dieerowii  by  attainder.         2j^«  307 

cannot  be  fcferved  by  the  donee  of  n  power  jfayt^  rnttt- 

/mffott  execntion  tbettoC  307 

\         may  be  executed^ /f»  nevft.  i6»  17.  308 

\       not  ftt^endei  by  a  kacfe  for  yean  not  aaade  porftaitt  to 

the  powtr..  ^  16*  17*  308.  310 

9  when  exectfiad*  d^venr  an  eSate  rabjcQ  tncreao  reded  in 
the  ii'uwUy  witbnt  t^Ut*  313 

may  be  extinguUhed  u  to  part  of  that  whick  is  hh^ 
jeAed  to  it,  oy  donee  Aeteof,  hyjhi,  ftc.     31 3#  3 14* 

VUe  Sianae. 


»*  ■Ai 


Autitte 

»  97  ^AVe.  e.  4.  agetnff  covenants  sml  finndnkiit  convey- 
ances. 31^,  315 

Vide  Mafiria^u 

;  extends  to  fettlements  made  npon  good 


confideeationonly.aisforDravifionfitfchildxen.  ii6.ti8 


•iM«i 


liailed 


be  executed  at  a  diftant  tuie.  319,320.  hoc 

-does  not  operaaa  until  the  time  limiiBd  far 


mmm^m^i** 


xevocasioa  aisirm«  3  20 


t  n  It  ft  z. 


f  Mm.  c  I  Tftf  lit  'iTT  jrmrTrr  itF  imrmntinnp  ilAnufcli  flu 
fowor  be  aftfrwardft  extii^puibed  by  leoovcry^  6off> 
m«a^»  or  fincj  ifc.if  the  co&veyince  be  origjuuUy 
volencaijr.  Av^^ao^sas 


cu(fd  by  federal  difEvent  9Ciii|pceB»  ffart  at  te  the 
opendeaof  thUftit«(e^  they  are  all  cedUae4as  bat 
9i\e  eoATeyance.  \  iH^i^T 

/   ■  tiicen^igyaiice»whcim  there  »«» 


A     ifc"*i^W»«i*WWi»*if^ 


eiq^^efi  power  of  revocati 

thercui which  tattauhanrntt «e filch  power*  le} 

»  ■      '        »  not  to   powere  ^  tvnfal&mp 

4^  Itteiiied  to  be  execofed  with  die  ooBfent  of  a  ftnmger 

aot  under  the  iaflaeace  of  the  donee  of  the  power* 

^  t to  conveyance*  white  tfci  pcawent 

revocation  is  npon  a  cehtaMlr^ifaidenitian*  335 

.    J         ■    »       ■  »      -not  to  a  DOwer  to  duu^^e  an  eftate 

particular  fttt  by  wi^  of  Bor^fage^  QT^ 

3|J»  336* 
-cannot  be  taken  advantage  of,  except  by  par« 


I 


chaTers  tat  money*  or  other  yaluaue  oon£deration«  336, 

337 
i        Who  out  likewil#  be  fiee  ftoni  all  imputation  c^  fraud 

Of  deceit.     '  337,  j|« 

,  I.  li  .1  11  ■■■■■■■■■^'  ettendr  •  t^  p6wtt  of  teVocatfea* 

{        of  wUdi  a  vttfthaftr  ier  veleable  codldefaiion  has 

ttdtice ;  ibr»  Ks  noticewill  not  make  tbee^oodj  which 
^        the  aft  of  parliament  hasjuadermd,  339 


4»i 


I       ♦. 


Ceon  ht  Years. 

l^Sumctit 

I     J,  made  iix  execution  of  a  power,  attaching  upon  pccibnal 
^        eftate*   valid*   thought  not  cxtcnted  acoordlng  to  the 

Situte  of  frauds.  83;  84. 

or  executed  in  the  prefence  of  any  witneis.  iy« 

Exception*  if  the  inilrumtm  be  exprelHy  required  to  be 
attefled  by  two  witnefles.  89^  90,  i^e.  147^ 

Cmunent 


t  Iff   O   B   T. 
CcftadiMit 

iniuie  in  euealion  of  a  power  muft  be  proved  as  Acfc  i 
golar  form,  before  it  can  be  made  oie  of  eitktr  in 

'   or  equity.  Pagg  90,  g\ 

^  ,  retains  all   its  efientiik  ^ro* 

perties   and    qualities;    confeqnently    the    dilpoitdoi 
thereby  made  are  liable  to  la|>fe.  91   ^ 

An  exception  to  this  rule,  or  rather  cafe  not.fallii^ 
nyithin  it.  98.  101 

jITide  Ponuirs.    Revocation  of.    Vide  C&venanf. 

Vcilft  Eftate«  '  I 

Vide  Pmrcb^firs. 

y. 

Valuable  Codlderation. 
Viit  C§ftjUirati§tt.  < 

WMununM 

g  finreral,  claiming  under  a  power,  he  wboie  tide  lias  any 
def^  in  circnmibmces^ '  will  be  withoot  remedy  in 
equity.  148*  151 

tlfai 

limited  mtb  power  of  revocation,  but  not  to  fimit  nev 
iifes,  no  new  or  other  nfe  can  be  averred  or  decland 
nnder  the  affurance  that  preates  the  power.  273.  281 
But  new  ales  may  be  limited,  by  a  new  grant,  or  by  cowe- 
nant  npdil  a  confideration  expreffed.  28  !•  285 

Vide  tnjtrumetsi^ 


MBl 


mnt 

9  ipjplyidg  to  equity  to  maktf  ^ood  n  defeOive  exectitfoii 
^a  power  intended  for  a  provifion  lor  her,  will  be  aid- 
ed atuMt  whether  fuch  provifion  be  made  befbte  or  after 
nafna^.  204*  20$,  2ofi. 

Kor  is  It  material  that  (be  is  already  provided  for*  iM. 
Unlefs  the  provifion  before  made  be  ejctravagan^  iH^k 
In  which  caie>  tfie  court  will  not  interfae,  aoj 

On  what  prindple«  Uidt. 

Vide  DM/e,  Tfjament. 
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